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REPORTS OF CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF ALABAMA. 


CASES DETERMINED AT THE TERM OF THE FIRST MONDAY 
IN JULY, 1827, AT TUSCALOOSA. 


PRESENT AT THIS TERM, 
CHIEF JUSTICE LIPSCOMB, 
JUDGES SAFFOLD, CRENSHAW, GAYLE AND WHITE, 


BraHAN Vv. JOHNSON. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 

JoHNson sued out a scire facias against Brahan and 
H. W. Prout, securities in a bond for a-writ of error, 
which was served on both. Brahan plead seperately, and 
verdict and judgement were rendered against him alone. 
Prout failed to plead. Judgement by default should have 
been taken against him, and final judgement rendered 
against both. The judgement must be reversed. 





Catn v. Byrp. 
Writ of error will not lie ona voluntary nonsuit. 


JUDGE WHITE delivered the opinion of the Court. 
Tue onlv assignment is, “the Court below erred in 
the charge to the jury, as stated in the judgement.” 


























475 § 10, 


Notice of taking depositions left at dwelling house of party, with his 


@ Laws Ala. 892, 
§11 and see p. 
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By the record as exhibited to us, it appears that after 
the charge was given, the plaintiff (Cain) took a volun- 
tary nonsuit. If by bill of exceptions, he had spread 
the charge on the record, and permitted his case to go to 
the jury, and a verdict and judgement to pass, he might 
by writ of error, have had the opinion @f the Court be 
low revised and corrected here. But he cannot by 

of error, reinstate his cause which he voluntarily aban- 
doned. The writ of error: must be dismissed at his costs, 


nb, 
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M‘Ewen v. Morcavy. 


i, 


clerk, not sufficient. 


JUDGE GAYLE delivered the opinion of the Court. 

Ox the trial in the Court below, the plaintiff offered in 
evidence a deposition, and proved that notice of the time 
and place at which it was taken, had in due time been 
left with defendant’s clerk, at his store, and under the 
same roof with his dwelling house; he being then from 
home. The Court considered the notice insufficient and 
rejected the deposition. This is assigned as error. 

The statute * requires that notice shall be given to the 
adverse party. If not given as required, parties might be 
taken by surprise, and charged by ex parte testimony. It 
is the opinion of the Court that the statute undoubtedly 
requires personal service of notice, and that the judge- 
ment must be affirmed. 





Executor of Joun Wituers v. T. & R. Dickey. 
Injunction granted on bill with several ez parie affidavits annexed. The 
answer denies the material allegationsimthe, bill and affidavits. The 
injunction must be dissolved. ) 
Oe 
Wirnegs filed his bill in Madison Circuit Court, 
stating that in an action on acontract for building the run- 
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wing gear of a cotton gin and mill, Thomas F. Dickey 
had recovered judgement against him ; that the work was 
not done according to the contract. The mill was of no 


value, and before suit was brought, he had paid to the T.&R Dickey. 


plaintiff the full value of the work, &c. of the gin; that 
two successive verdicts at law, in favor of the plaintiff, 
had been set aside, and new trials granted to complainant ; 
that the verdicts were obtained principally on the testi- 
mony of Robert Dickey; that he had employed them 
both to do the work, but was not able on the trials, to 
prove the interest of Robert, who on being then interro- 
gated, denied his interest; that before the judgement, 
complainant had used all exertions in his power, but had 
not been able to discover testimony to prove the interest 
of Robert until since ; that by the testimony discovered 
since the judgement, he is now able to prove Robert 
Dickey’s interest. The bill prays that both the Dickeys 
may be made def:ndants, and for an injunction, new trial 
and general relief. Three affidavits taken ex parte, are 
annexed to the bill. The first affiant states that Thomas 
Dickey had told him, that he and Robert were in part- 
nership in this work. The other two affiants stated that 
both the Dickeys told them that they were so in part- 
nership. 

Each of defendants in his answer, denies the partner- 
ship and the other material allegation in the bill. 

No depositions appear in the cause. The Circuit Court 
dissolved the injunction, and afterwards dismissed the 
bill at complainant’s costs. 

The complainant obtained a writ of error, and having 
departed this life, the writ of error was revived by his 
executor, who assigned as errors of the Court below, 

1. Dissolving the injunction, 

2. Not awarding a new trial. 

Cray, for plaintiff in error, to shew that Chancery will 
award a new trial at law, on the ground of fraud, injus- 
tice, or newly discovered evidence, cited 1 Johnson’s Ch. 
R. 433, 323; 6 Id. 479, &c. 

CampBeE ttl, for defendants. 

The answers deny all the charges in the bill. The com- 
plainant had two new trials at law awarded to him; the sta- 
tute in'so many words, declares that no more shall be 


granted. * No ground forequitable relief is shewn by the a Laws Als. 468, 
’ ec, 37. 


bill. Theex parte affidavits were not evidence, 


Executors of Jno. 
Withers 
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192 CASES DETERMINED IN THE 
* JULY, 27. JUDGE SAFFOLD delivered the opinion of the 
. - > 2 Court. ; | 
Wihers A COMPLAINANT after having filed his bill, cannot sup: 


T.&R. Dickey, port it by ex parte affidavits. If by annexing them as 


exhibits, he could give them any weight against the an- 
swer, the defendant would have the like privilege, and 
the courts would be inundated with such affidavits. The 
answers make a full denial of all the material allegations 
in the bill and affidavits annexed, and the answers must 
preponderate. 

The statute directing that no more than two new trials 
shall be granted in any cause, should not be disregarded 
by a Court)jof Chancery; but without deciding that 
equity can in no case relieve a party to whom two new 
trials have been granted at law. We are unanimously 
of opinion, that the decree must be affirmed. 





Wirtrams v. M‘Broom. 


Prior to the statute of 12th January, 1826, a motion would not lie 
against a sheriff (duly making his return) for failing to make the 
money on a fi.’ fa. 


A fi. fa. Williams against Howson, was delivered to a 
deputy of M‘Broom, sheriff of Madison county, who 
made return thereon, “ levied 24th December, 1823. on 
four negroes,” naming the negroes. and other property, 
“property claimed by Fleming Hodges as per affidavit, 
made 4th February, 1824.” 

Notice on behalf of Williams, was served on M‘Broom, 
of a motion for judgement against him, for having failed 
and refused to cause the money to be made, and for hav- 
ing failed to return the execution. 

On the trial of the motion in the Circuit Court, it was 
proved that on the day advertised for the sale of the. pro- 
perty, Fleming Hodges exhibited a mortgage from How- 
son to him, dated prior to the date of, the execution, an 
duly recorded ; that Williams urged, and Hodges con- 
sented that the property should be sold, subject to the 
mortgageJand the deputy manifested. willingnéss to sell, 
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but the sheriff objected. saying that he was advised that JULY war * 
the plaintiff had no right to sell, as the property was mort- 7 
gaged. On this, Hodges withdrew his assent, and made v. 
afidavit of hisclaim. Williams then offered one Miller ™3"™™ 
as his security, to indemnify the sheriff, and required 
him to proceed to sell. The security was amply sufficient. 
The sheriff did not accept the indemnity, nor did the 
claimant give any bond as required by the statute ; and 
he refused to proceed tosell. It was not shewn that the 
execution was not returned to the clerk’s office. on its 
return day, but that it probably was. 

The Circuit Court rendered: judgement for the defen- 
dant. The evidence being set out by bill of exceptions, 
Williams here assigned the matter of the bill of excep- 
tions as error. 


Ketty and Hutcuinson. for plaintiff. 
Cray and M‘Ciunc, for defendant in error. 


JUDGE SAFFOLD delivered the opinion of the 
Court. 


Tue statute which authorizes a judgement om motion 
against a sheriff, for improperly failing to make the ‘mo- 
hey Onan execution, passed 12th January, 1826. The 
notice’in this case, is dated 1st February, 1825. The 
statute of 1818, ° makes an action on the case, the proper a Laws Als. 318, 
remedy for such default as is charged in the record, and 
when the notice was given and motion made, this seems 
to have been the law governing the case. Judgement 
affirmed. 





Betts, Traicc & Watkins v. Herrs or L. Rosrnson. 
. 


Judgement against administrator ; lands descended, cannot by sci. fa: 
against the heirs, be made liable to execution. 


Tue plaintiffs sued a scz. fa. to Madison Circuit Court, 
inwhich it is stated, that they instituted an action of 
covenant in said Court against Littleberry Robinson, 
pending which he died intestate. It was revived, and 

23 
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® sur un. judgement rendered against his administrator. A writ of 


ew 


fi. fa. issued thereon, on which the sheriff made return, 


a that there'was no property of the decedent in the hands 
tcirséfL.Robin- Of ‘the administrator ; that Robinson died seized and 


Se 


*¢- 


possessed of lands in said county, (describing them,) 
leaving six ‘children, (naming them,) his heirs at law, one 
of whom had since died, leaving no children, her husband 
surviving her, &c. requiring the sheriff to make known, 
&c. that they appear at, &c. and shew cause why said 
judgements should not be satisfied out of the said lands, 
The sheriff made return on the sci. fa. that it had been 

made known to’all the defendants, except John Dicken- 
son and Fanny, his wife, who were not found, and who 
. ate not residents of the State. 
»),.. The defendants on whom the sez. fa. had been executed, 
‘plead, 

J 1. That the sci, fa. had not been executed on all the 

defendants named therein, wherefore they pray judge- 

ment if they are bound to answer. 

2. That since the scz. fa. was sued out, the estate had, 
_according to the statute, been reported insolvent. 
~The plaintiffs demurred. The Circuit Court overruled 

the demurrer, and ordered that at the election of plain- 
tiffs, an alias sci. fa. should issue. The plaintiffs de- 
clining to sue outan a/ias sci. fa. judgement was rendered 
for defendants. 

The plaintiffs here assigned the judgement on the 

demurrer as error. , 


7 


Hopkins, for plaintiffs. 
Cray, for defendants in error. 


The CHIEF JUSTICE delivered the opinion of 
the Court. 

By the demurrer of the plaintiffs to the pleas, the 
.scire facias which they have sued out, is brought under 
oyr examination. At common law, a judgement against 
the personal representative does not charge the lands. 
They descend to the heir, and the personal representa- 
tive has nothing to do with them. If the ancestor, by 
his obligation bound his heirs, they could by action of 
debt be charged to the value of the lands descended. In 
England, if a judgement had been recovered shinee the 
ancestor, the lands which were liable to execution in his 
life time, may be made liable after his death, by sci. fa. 
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against the heirs and terre tenants. Our statute of JULY 1:27. 


1812, * gives to judgements and decrees a jien on lands, =~ “~~~ 


tenements, &c. and directs that the clerk shall frame the oe he 
execution accordingly. But for debts, &c. for which peisofLRobin & 
judgement has not been obtained against the ancestor, son. 
the lands cannot be made liable to execution by. judge- *™*™* “™ 5% 
ment against the personal representative. ur statutes : a 
have pointed out another mode for subjecting the lands «7. 
to the payment of the debts. If the personal éstate be 
insufficient, the administrator or executor shall make his 
report accordingly, and the land shall be sold by order of 
the Court. This course does not abridge the rights of 
creditors, for as the administrator cannot have fully : 
administered, if on a deficiency of personal estate, he 
fails to make his report as required, so that the lands may 
be resorted to, the remedy is more ample than at com- ~ 
mon law. The judgement must be affirmed. 

See Saund. 7. note 4, 9, note 8. 6 Bac. Abr. 115, * * 


Tue State v. Hiram M‘Lenpon. 


i. Venue changed on application of the prisoner, he cannot after- 
wards object that sufficient cause was not shewn. 

2. In computing the time of delivering the list of the jury, the day of 
delivery and day of trial must both be excluded. 

3. The act of 1826, restricting a prisoners right to be discharged if 
not tried at the second term, does not extend to a case, where the 
indictment had been found when the act passed. 


Art the November term, 1826, of the Circuit Court of 
Washington county. the grand jury found an indictment 
against Hiram M‘Lendon, for murder, to which he plead 
not guilty. On the day appointed for his trial, the record 
states that, “ton motion of the prisoner’s counsel, it is or- 
dered that the venue of the trial be changed to the coun- 
ty of Clarke.” The record shews the presence of the 
presiding Judgeon the preceding day, but does not set 
out the meeting of the Court or name of the presiding 
Judge om the day when the above order was made, or the 
cause shewn for the change of venue. In the Circuit 
Court of Clarke county, at March term, 1827, the pri- 
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* JULY we. goner was put upon his trialiand found guilty. By his 
Sean counsel he moved in arrest of judgement, for the follow. 
® ing reasons: ; 

« =‘ MimmMLenden{, The record certified by the clerk of Washington 
Circuit Court, does not shew any reason for a change of 
venue, supported by the oath or affirmation of the arcused. 

2. It does not appear that the order for the change of 
venue was made by the Court or that the Judge was pre- 
sent in Court when it was made. 

The Circuit Court overruled the motion in arrest of 
judgement, and passed sentence of death on the prisoner; 

but caused it to be stated on the record that, on Thurs- 
day the fourth day of the term at 10 o’clock, A. M. when 

Whe was brought tothe bar for the purpose of being put on 

= ® his trial, his counsel objected that neither the prisener 
(Aso his counsel had been furnished with a list.of the jury 

“S* which were to pass on his trial, two entire days before; 
‘© and that as there was not then time to comply with.-the 
requisites of the statute, during the term, the prisoner 
ought to be discharged. The Court overruled the ob- 

jection, (being of opinion, that if the prisoner was served 

witha list of the jury at 10 o’clock, A. M. on Thursday, 

he might be put on his trial at 10 o’clock, A. M. on the 

following Saturday,) and referred the question of law to 

a the Supreme Court. 


Bacsy and Lyon, for the prisoner. 
Perkins, Attorney General, for the State. 


JUDGE SAFFOLD delivered the opinion. of the 
Court. 


As to the reasons in arrest of judgement, the record 
shews who was the presiding Judge at the term when the 
order for change of venue was made, and on the day be- 
fore the order was made, and that the prisoner submitted 

o Laws Ala, 166,to the decision of the Court as organized. ‘The statute * 
gives powet to the Court to change the venue, on good 
and sufficient cause set forth and supported by oath. or 
affirmation. ‘The venue cannot be changed unless at the 
instance of the accused, and his assent must appear on the 
record. The record states that the order for the change 
of venue was made.on the motion of his counsel, but does 
not shew the cause for which the change was made. 
Whatever was proposed or assented to by his counsel in 

his presence is to be taken as done with. his consent ; and 
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if at his instance a change of venue has been ordefed 
without sufficient catise set forth, he surely cannot after- 
wards object to it. 

As to the other points in the case, in order to’ avoid 
perplexing delay, and to afford promptly to the accused 
the full benefit of the law, it becomes necessary: to assume 
from thie statement of the presiding Judge, and the ad- 
missions of the counsel, some facts which we are satisfied 
must have occurred, and are probably stated om the re- 
cord below, although not stated on the transcript filed 
here. On the day appointed for the trial of the prisoner 
in Washington Circuit Court, it was found impracticable 
to procure the’ requisite number of competent jurors, and 
the necessity for a continuance on the part of the State 
for this cause, became apparent. In order to avoid 
delay which this would have occasioned, the prisoner b 
his counsel, moved for the change of venue, and for . this 
reason it was granted. To the next term of Clarke Cire 
cuit Court it was nearly six months. It is only by no- 
ticing these facts that the delay of trial in Washington 
can be attributed to the State,'and the term at which the 
trial was had in Clarke be considered as the second term 
after the imprisonment of the accused. But one week 
was allowed by law, forthe term of Clarke Circuit Court. 
The Court considered that the prisoner being served 
with a list of the jury, on Thursday, the fourth day of 
the term, at 10 o’clock, A. M. might lawfully be put upon 
his trial, at 10 o’clock, A. M. on the, Saturday next fol- 
lowing, this interval constituting two entire days. 

In computing these two days, is either the day of de- 
livering the list or the day of trial to be reckoned? 

By the English statute, it is required that a copy of the 
pannel of the jurors shall be delivered to the prisoner 
“two days at least before his trial.’ The settled con- 
struction of this statute is, that the two days must be ex- 
clusive of the day of delivery and the day of trial. * By 
our statute, ° “ any person who shall be indicted for any 
capital crime, shall have a copy of the indictment and a 
list of the jury who are to pass on his or her trial, deli- 
vered to him or her at least two entire days before he or 
she shall be tried.” The word ‘‘entire” is here inserted 
in addition to what appears in the English statute, and if 
without this word there could be doubt as to the con- 
Struction, with it there can be none, that the statute re- 


*. 

JULY 1827, 

a iid 
The State 


v. 
Hiram M‘Lendoa 


a Fosters Cr. L. 
230 1East.C.L. 
112. 2 Hawk. P. 
C. 89. 


6 Laws Ala. 214, 
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. 


a JULY 1827. Gifires two days, exclusive of fractions of days. We do 
a “Tres HOt intend here tu intimate any opinion of the computa- 
a. tion which should be made in controversies between in- 
dividuals, where the time is prescribed without using the 

word entire. ; 
@Laws Ala, 662., By the statute of 1807, % if the prisoner be not tried at 
the second stated term after commitment, he shall be dis- 
+ charged from imprisonment, unless the delay happen on 
his application or with his assent. In the case of the 
bantep.3 State against Phil,’ this Court at the. last term decided, 

» that such'discharge is in effectia discharge from the pro- 
» secution. By an act of the last Legislature, the prisoner 

mm such case shall only be entitled tu a discharge from im- 
jsonment on bail. © But under our Constitution, no per- 
}can be punished, but in virtue of a law established 
id promulgated prior to the offence and legally applied, 
A no ex-post facto law shall be made. “ The act last re- 
erred to; can then have no influence on this case. 

It is the unanimous opinion of this Court, that the 
fo. judgement of the Circuit Court must be reversed and the 
prisoner discharged. . 

The Cuzer Justice not sitting. 













































Martin. v. KeEtty. . 


Declarations made by vendor after sale, cannot be given in evidence 
to defeat the title derved from him. W. conveyed with warranty 
to M, M. to Y, Y. to plaintiff, W. and wife are competent wit 
nesses for defendant. 





JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tuts was an action of detinue by Kelly against Mar- 
tin fora slave. The plaintiff derived title with war- 
ranty, through one Younger, who deriyed title from 
Mitchell, and he fromi Williams. The defendant offered 
to prove the declarations of Younger, (made after the 
sale to the plaintif¥) in order té shew that the title from 
Mitchell to Youtiger was a sham. 

This evidence was properly rejected. The declara 
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tions of Younger could not destroy the title which he had | JULY 1827. 
conveyed, nor could they be given in evidence to defeat» ‘Ge 
an action to which he was not a party. “3 

The defendant in order to impeach the testimony of - 
Caldwell, a material witness for the plaintiff, offered in 
evidence, the deposition of Williams, which was rejected 
on the ground of his incompetency. 

Williams had a remote interest that the plaintiff should 
recover, for in that event Mitchell would have no cause of 
action against him on his warranty. To give testimony 
for the »defendant was remotely against his interest, and 
he was a competent witness for him, if he thought pro- 
per to give evidence, and so was Mrs Williams, his wife, 
whose deposition was also rejected. 

We are unanimously of opinion that the judgement ~~ 
must be_ reversed and the cause remanded. ? Es 


® 


Barton and Pickens, for plaintiff. mat 


Ketty and Hutcuatnson, for defendant in error. 
Jupce GAYLE not sitting. 

























Topp v. SrTrarrorp. 





The payee is a competent witness to impeach the consideration of 
the note. 










JUDGE CRENSHAW delivered the opinion of the 
Court. 


TuIs was an action on the promissory note of the de- 
fendant, payable to one Payne or: bearer. 

On the trial the testimony of Payne was admitted to 
impeach the consideration of the note, and ‘this is the 
matter now assigned as error. 

This is an important question as to a rule of evidence. 
The English decisions made on it at different times, con- 
flict with each other, and the decisions in our sister States 
do not agree. The old doctrine seems to have'been, that 
one who had put his name to an instrument of writing, 
or who had given currency to a negotiable instrument, 
was under any circumstances, incompetent to impeach its 
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JULY 182% validity, though it'was said-he might be competent to 
Ca “> prove the instrumentpaid or dischanged, or to prove facts 
9 Ted" soccurring after he hafl transferred the paper. ‘This is yet 
Safford the rule adhered to in some of the States, though con- 
fined ‘to negotiable instruments. “But the general fule 
now adopted in England, and by some respectable Ameri- 
tan adjudications is, that a party to a bill or note is com. 
petent to prove it void, unless he be directly Mterested 
in the event of the action, or unless the verdict would be 
evidence for or againsthim. The reason of therule re- 
sults from the consideration, that if the testimony, of one 
so circumstanced were to prevail, he Would stand in no 
better situation than if a contrary verdict were given. In 
this case it was remotely to Payne’s interest to support 
ction, for if theyplaintiff failed in this action, he would 
entitled to his remedy against Pitts, his endorser, and 
ts against Payne, who had transferred the note to him 
ithout endorsement. Payne then, in giving testimony 
' which went to defeat the action, was testifying against his 
own interest, and clearly a competent witness for the de- 
’ fendant. We give no opinion as to Payne’s right to ob- 
ject to giving evidence, nor as to the right of the plaintiff 

to introduce him as a witness. 

The Cuier Justice and JupGe GayY_e concurred. 
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By JUDGE WHITE. 
Tue opinion just given is in conformity with the more 
recent decisions of the English Courts; but their former 
decisions, and those of New-York, New-Hampshire, 
Massachusetts and Pennsylvania, are to the contrary. 
Connecticut is the only State in the Union, whose Courts 
have adopted the modern English doctrine on this point, 
As the authorities’ thus conflict, I feel at liberty to re 
gard the probable effect of the principle on society. To 
permit a man who has transferred a negotiable paper, to 
give testimony by which its validity in the hands of an en- 
dorsee,or subséquent holder, is to be destroyed, must evi- 
dently encourage combinations to commit frauds, and tend 
to destroy confidence in notes and bills, which is essential 
to commercial operations. The very circumstance of its 
being necessary to introduce the evidence of, the payee, 
to.impeach the validity of the note, presupposes (in most 
cases) that the origirial transaction hasbeen kept secret 
° from all but him and the maker. To a man capable of 
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entering into such fraudulent combinations, his responsi- 
bility to those t@ whom he may transfer the note, seems 
too remote contingent to outweigh the immediate 
temptati tich he may be seduced. True it is, that 
one givimgeevidence under such suspicious circumstances, 
would not feadily be credited by an honest jury; but to 
shew that negessarily he will not be believed. proves that 
there is ng utility in his testifying. And though wit- 
nesses thus Situated, might sometimes give evidence es- 
sential to the correct administration of justice, and be 
believedgit seems to me that this would occur in/a pro- 
portionof such cases, by far too small, to justify the es- 
tablishMent of a rule of evidence so dangerous to soci- 
ety as this. J cannot-concur. in the opinion of the ma- 
jority of the Court. The view which I have taken is 
supported by authority. ¢ 

JupGce Sarrotp having sealed the bill of exceptions 
in the Court below, gave no opinion here. Judgement 
affirmed, 





Phawrers and MercuAnts’ Bank of Huntsvi1tiz, 


, v. 
€ 


Wiutrram G. Hitz, et al. 


& 


1, On,the bond of Cashiér of Bank, conditioned that he shall with fidelity 
and according to the best of his skill, &c. conduct himself in said 
office, ** safely and securely keeping all moneys deposited, refunde 
ingyand paying over the same when properly required,” Cashier 
and securities are not chargeable for loss by robbery 


+2. Plea that Cashier was violently robbed of the money while he was 


in the discharge of his duty, is defective, unless it set forth the cir- 
cumstances, time, place, &c. of the robbery. 


Dest in the Circuit Court of Madison county, by the 
plaintiffs against the defendants in error, on their ‘bond 


‘in the penalty of $70,000, conditioned, “* that whereas 


the said William G. Hill hath been appointed to the 

office of Cashier of the said Bank, now if the said Wil- 

liam G. Hill, shall, with fidelity, punctuality, and attention, 

to the best of his skill, judgement, and ability, conduct 

himself in his said office well and truly, discharging all 

its duties, executing the orders of the Directors of said 
26 


~ 


JULY 1827, 


SS aa 
Todd 
Vv. 
Stafford 


ai Term R, 296. 
1 New H. R. 60 
4 Mass. R. 156, 
3 Mass R. 27. 10 
Td) 502. 171d 94, 
3 John.Cases 185 
2John. 2. 165, 
15 Id. 270. 2Dall. 
194, 2 Yeates 17, 
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JULY 182%, Bank, safely and securely keeping all moneys deposited in 
~~~ _his hands, refunding and paying overffhe same when 
Huntsville Bank ' ; 

< ' properly required, rendering, when ca Lon formfull and 
7 #2 perfect exhibits of the state of the Bank, the amount of 
specie and bills om hand, the amount of deposites and debts 
due, the amount and denominations of its motes issued 
and in circulation, keeping his accounts vigor Bank in 
a clear and satisfactory manner, in regular semjes in well 
bound books, (to be provided by the Bank,)spbject at all 
times to the inspection of the Directors; and performing 
promptly and faithfully, all and singularly, the duties, 
acts, and things required of him in virtue of his, office, 
the act of incorporation. the rules, regulations, and bye- 
laws, made or to be made; making no embezzlements of 
moneys, fotes, bills, bonds deposited, or other evidences 
of debt, due to or from the said Bank; renewing his obli- 
gation, and giving such additional securities from time to 
time asithe said President and Directors may deem fit i 
require,” &e. “then,” &c. 

The declaration, after reciting the several covenants in 
the condition of the bond, avers that $26.420 32, belong- 
ing to the plaintiffs, had been deposited in the hands of 
said Cashier, and assigns as 

First breach, That he had failedyand refused to pay 
over the same, although requested, Ac. 

Second breach, That he had embezzled the same. 

The defendants after craving 0} emot the botd andjeom 
dition, plead, ‘ees , 

1. That Hill bad well and truly Beptend performed 

AM the said conditions, covenants, &c. safely and se- 
curely keeping all moneys deposited in his hands, refund- 
ing and paying .over the same when properly requited, 
except as to the said sum of $26,430 32, as set forth inf 
the declaration ; of which sum, on.the 13th day of Octoe 
ber, 1824, said Hill, while in the discharge of his duties 
as Cashier, was violentlygrobbed by persons unknown to 
the defendants ; which sum coMmsisted of the notes of said 

Bank,to said nominal «mount, and is the same sum men- 

tioned in the first and in the second breach. 

2nd Plea: In answer to the charge of not refunding, 
averred the same matter. 

3rd. Plea: Averred the same matter in answer to the 
charge of embezzling. 

Neither of these pleas averred the circumstances or 
place of the robbery alleged. 
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geht ¢ 
There was ie plea which did not affect the de- 
dision,of th se; that the Cashier had not taken the 
oath requir the bye-laws of the corporation. De- 
murrer and joinder to all the pleas. 

The Circuit Court sustained the demurrer to the fourth 
plea, and overruled the demurrers to the three first, and 
renderéd judgement for the defendants. The plaintiffs 
in the action on their writ of error to this Court, assign- 
ed that the Circuit Court erred in the judgement on the 
three first pleas. 

Hopxws, for plaintiff in error. 

The condition of the bond, “safely and securely keep- 
ing all moneys deposited, refunding and paying over the 
same.” is unqualified. Does the general condition, that 
the Cashier shall with fidelity@ind to the best of his skill, 
judgement and ability, condwet himself in his said office, 
qualify all the special conditfons? The ‘several covenants 
usual in a deed of conveyance for land are intended each 
to secure to the vendee its appropriate object. If the first 
covenant ts restricted, as that the vendee shall quietly 
hold and enjoy, notwithstanding any act done by the ven- 
dor, it is reasonable to attach the same restriction to each 
successive covenant. From the mere insertion of the 
subsequent covenants, it cannot be inferred that the ven- 
dor intended these to begfree from the restrictions at- 
tached to the first, for the several objects of these could 
not be attained by the first covenant ; and as he has limit- 
ed the first, it is ‘one inferred that the parties intended 
that eagh subsequemt’Specific covenant should be limited 
in like manner. But in such a deed, if the first and ree, 
stricted covenant be followed by a general unrestricted 
covenant, and that by another which is restricted, the in- 
termediate unqualified covenant is never subjected to the 
restrictions attached to the preceding or following, for 
here the intention of the parties that it shall not beyso 
subjected, is manifest. In suclvan instrument, each cove- 
nant expréssed, has its appropriate object and effect, 
which would not be attained without such specific @ove- 
nant. But in this case, ifythe construction sustained by 
the Circuit Court be correct, the first and general condi- 
tion includes all the objects of the bond, and all the 
other conditions@re mere inoperative surplusage. Would 
not a robbery by consent or ptocurement of the Cashier, 
oraloss of the 7? by his negligence, be a breach of 
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wv~  fairand regular accounts, and all the o ecified co 
Huntsville Bauk ditions, if restricted as the defendant nd, are i 

Hill, etal cluded in the ‘first. But surely the parties did not intend 

an idle and useless employment of words in the subse- 

quent conditions. Surely in this as in other contracts, 

each Condition was intended by the parties for its appro- 

priate object, and should have its appropriate-effect. If 

the Cashier did not keep clear and regular accounts, ren- 

der amexhibit of the state ofthe Bank, or give additional 

security when required, although with fidelity, and to the 

best of his skill and ability, he had endeavored to per- 

form all those duties, is it not clear that the conditions 

must have been broken? And how is the special condi- 

tion for safely and securglgs keeping and refunding and 

paying over the money Gidistinguished from these? 

In committing#this imporéant trust to the Cashier, or- 

dinary prudence required that the Directory should be 

made safe as this ability to keep, and to his keeping 

clear and regular accounts, &c. and they have required 

and obtained conditions to this effect. It was at least as 

necessary that they should be assured that their Cashier 

would safely and securely keep, and refund the money 


JULY 182%, the first and general condition? $ condition to cod 


committed to his care, and they have required and ob- 
10 John 27. 1 taj ¢ i iti i : i 
@i0 John 27. 1 tained a special condition to this effect, as unqualifiedias 
Co L. 206. LEsp the other. ; 


The restrictions on a genéfal covenant must be by 
technical language. The attention of the parties must; 
, be called to these restrictions Words which, by 

b Sug. Vend, 410, their known legal import, have this effect.° Tf cove- 

BS zB EP nants relate to divers things, a restriction as to one, 
shall not operate on others of distinct character. There 
were duties of the Cashier not specially enumerated in? 
the condition of the bond, such as attending regularly at ' 
atthe banking house, arranging the notes offered for dis’ 
count, signing and registering the bank notes, &c. &c. 
It was to secure the performance of ‘thése’mnenume- 
> pre not to qualify the special conditions agreed 
on, that the general. condition.was inserted. 

It will be contended that the condition for safely keep- 
ing the money was but a contract of bailment. But this 
is a case on a penal bond; by the law as it stood before 
the statute.of William “III. the whole penalty was reco- 
verable at law. Butona contract of ‘ree the reco- 
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SUPRE] T OF ALABAMA, 
very was always i ages proportioned to the value of 
i t. On a contract of bailment, as to work up 
t if the bailee die, his representatives may 
perf undertaking» but if the Cashier had died, 
would his executors or administrators have been entitled 
to perform the duties for the residue of the term? » If 
it be a contract of bailment, of what class is ni? Inn- 
keepers and common carriers ble, although robbed, 
and this on reasons of publi y, which I need not 
here state. Are not these®réasons fully as strong in the 
case of a Cashier of a Bank? ¢He has charge of the mo- 
ney which represents the property and industry of the 
whole community. It is continually passing to and from 
his hands. For the most part it cannot, like. a bale of 
goods, or the baggage of. a traveller, be identified. The 
facilities of improperly conveying away the property coms 
mitted to his charge, under pretence ofjtheft or robbery, 
are evidently greater in his case thangiithe case of an 
innkeeper or common carrier. It is nswer to say, 
that there is no adjudged case of the liability of a 
Cashier to this extent. The law of bailment originated 
before the establishment of banks. It has been modified 
with the progress of commerce, so as to secure respon- 
sibility according to the nature of the trust confided. If 
the principles of the defendants pleas can be sustained, 
how ean the scout of the sheriffs, tax collectors, 
colledors of duties, reé@@ivers of public moneys, trea- 
surersgand the vaio officers to whom are confided all 
the p sreven nd. almost all the resources of the 
coun e secured? In the history of this country, it is 
well known that the receiver in the land office at Hunts- 
ville had a large sum of monev stolen from him, and 
that on clear prifeiples: of policy, Congress refused to 
afford any relief. As to what may be sid of the hard- 
ships of such cases, the plain answer is, such is the con- 
tract. It would be highly imprudent to commit to any 
one a’ trust so easily abused, without taking adequate 
means iosecure the tHiing entrusted, and it would be idle 
to require such an obligation, if it were not to be en- 
forced. If alessee contract to return the premises in the 
same repair as when received, he is bound to make good 
injury or loss, though not resulting from his fault; so it 
is a hard case thata tenant should pay rent for the resi- 
due of his term after the house has been consumed by 
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* 
fire, or ‘= sheriff should be lia r ie 
prisoner, rescued by xn Overwhelming fot 
law is s: ttled, on sound principles of gewer 
policy. and thé'tribunal which May be resorted to, must’ 
in the one case as in the other, give effect to such con- 
tract, and has no power to relieve from its hardship. 
It.will be contended that the charter grants no power 
to the corporation to ach a bond. I think that [I 
have shewn that the b Of Bank could not go on, or 
the stockholders or the pt e safe, without such secth 
rity for the funds. The power to take it then, seems ne- 
cessary, in order to sustain the corporation in its func- 
tions, as authorized by its charter.—I might say in order 
to sustain its existence. Would a mortgage or any other 
real security for the same object, or to secure a debt to 


the Bank, have been valid? Yet the charter has not in 


so many words Wen the power to take a mortgage. 

But the ple not aver that the robbery was with» 
out the Cashier"§#@onsent. They allege new matters, and 
shew no venue. They should have shewn the time and 
place of the alleged robbery ; ; wheny where, and how it 
occurred ; so that the plaintiff might fairly meet this new’ 
matter, and that the Court, if these new facts were ad- 
mitted or ascertained, might know how to give judge 
ment. I need not cite autheritggpn this established prin- 
ciple of pleading. 4 

Whatever may be the opt! of the Court "Gh the 
other points. it must be with us on , t 


Pe, ¥: 

Troxnton, for defendants in error. * 

We contend that the conditions of this bond Must be 
construed by the same rules, as if the same matters were 
expressed in the form of covenants between the parties, 
The intention of the parties, to be Gollected from the 
face of the instrument, is the polar star in the ‘one case 
as im the other. At the outset here, the general condi- 
tiogds, tat Hill * with fidelity, punctuality and attention, 
and to the best of his skill, judgement and ability, shal! 
conduct himself in his said office, well and truly discharg- 
ing all its duties,” &c. this thends the gene:al outline, or 
boundary, of the contract. The condition then pro- 
ceeds to enumerate some of the more important duties, 
“executing the orders of the Directors, of said Bank, 
safely and securely keeping-all moneys deposited in his 
hands, refunding and paying over the same when pro- 
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construction, and is it not obvious that, in these particlar 
conditions, the minds of the parties distinctly reverted ‘to 
the previous general condition and its qualifications ; 
that'they recognized by these particular conditions, cer- 
tain duties specifically assigned to the Cashier, as belong- 
ing to the office, which he had undertaken to di-charge ; 
that he was to perform all its duties under the qualifica- 
tions nangedy and more particularly those duties. which 
were enumerated ; that it was the intention of the parties 
to extend these limitations to each of the conditions to 
which they will apply reddendo singula singulis 2. With 
fidelity and attention, and to the best of his skill and abi- 
lity, executing the orders of the Directors. safelv,and se- 
curelv keeping all moneys deposited; with fidelity and 
punctuality, refunding and paying over the same when 
properly required ; with fidelity and punctuality, render- 
ing when called on, full and perfect exhibits of the state 
of the Bank; keeping his accounts in a clear and satis- 
factory manner. We do not contend that ail the limita- 
tions are to be applied to each condition. It. could not 
have been the intention of the parties to apply to any one 
condition, a qualification which from its nature, was in- 
applicable. By undertaking to perform the duties of the 
office, the Cashier and his securities for him, yndertook 
for sufficient skill and ability, to conduct its affairs, that 
he should keep clear and satisfactory accounts, and that 
when called on, he should render full exhibits of the 
state of the Bank, and give additional security, &c. From 
the nature of these conditions, they may be called abso- 
lute. But is it so as to safely and securely keeping the 
moneys? By the charter, the capital stock of the Bank is 
$500,000 ; it may issue notes to three times the amount 
of the capital paid in. If the parties to this bond had 
considered it as binding the Cashier and his securities, 
safely and securely to keep all this money at all events, 
would the penalty of $70,000 have been deemed suffi- 
cient. To my mind, the amount of the penalty affords 
conclusive evidence that as to the safe keeping of the mo- 
nev, the bond was intended merely to'secure the fidelity 
and watchfulness of the Cashier, and not. to render him 
and his securiti-s insurers for the safe keeping of an 
amount which might be more than twenty times as great 


as the sum in which the obligors were bound. ® And who @ Doug. 382 
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JULY, 1827. provides and contfols the means fa sel and securely 
ee keeping? Is it the Directory or the Cashier who deter. 
Ws ve mines a what house, by what kind of vault, bars, locks, 
Mub@a ac. the money should be secured? If he had deemed 
the means provided by them instfficient, had he any 
power to remove the money to a safer plate, or to change 
the means of protecting it at the h Where it was? 
5 Such a course on his part, would no @oubt have been 
deemed a violation of the orders of the Ditectors, and a 
forfeiture of the bond; and yet, according sto the argu- 
ment of the plaintiff in error, while with fidelity and at. 
tentiom, and the best of his ability, endeavoring to keep the 
money safely at the place where they have ordered it to 
be kept, he might be slain at the door of the vault, with 
2 sword in hand, defending the money from robbers, if 
thev bore it off, hiis securities and his estate shall be held 
liable. Is it possible that it could have been the intention 
: of the parties onsthe one hand to exact, or on the other 
“ hand to givea bond which could have such an effect ? 
If this construction be correct, the case ends here, for 
as to the venue of the pleas, that follows the declaration. 
The pleas aver that he was robbed while in the discharge 
of his duties, and this could not have been, if the robbery 
had been by his consent or connivance. Make the most 
of these last objections of Mr Hopkins, they were availa 
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@ ble only on special demurrer. 
o But to return to the construction of the bond: Strike 
6 * out all the qualifying words of the condition and read it, 


“shall. safely and securely keep all moneys deposited,” 
and what is it but acontract of bailment?) Mr Hopkins 
speaks of classes of contracts, and of the difference be- 
+4 Ne tween the effect of a penal bond and a contract in another 
. form. ‘I have always understood that the effect of any 
contract depended on its intrinsic nature, not on the form 

° of the instrument in which it was expressed. 
What is a bailment but a delivery of goods ia trust, on 
a contract that the trust shall be faithfully executed by the 
bailee?, This contract may be by deed or by parol; ex- 
«2 Com. Con288 press or implied. * The distinctions between a bailment to 
Doct. & Student carry and deliver, and a bailment to keep for the use of 
the bailee, where the bailor is to pay, and where he is not 
to pay hire, have not been sufficiently, moticed by Mr Hop- 
kins. © [t is clear enough that the responsibilty of the 
bailee varies according to the nature of the bailment. 
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Let this be viewed as an express eae con- JULY 1827, 
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money ; is it broken if he has been robbed Of it by ‘vis 
major? It is true in Southcote’s case, * a’ bailee havin 
goods to be safely kept, and which were stolen by his 
servant, was held liable ; and it is said that such bailee is 
bound to keep the thing bailed at his peril, although he 
should have noting for his safe keeping: yet this does 
not appear to have been the point on which the case was . 
decided. The authority of this case on this point appears 
to have been long since overruled, and even in South- 
cote’s case, it is said in effect, that if.the bailor under- 
take to provide the means of safely keeping, take away 
the key, &c. the bailee shall not be chargeable for loss 
even by theft. The authorities seem to me to shew, 
that where property is to be delivered to be safely kept 
for a reward, (the contract not coming within the descrip- 
tion of a bailment to an innkeeper or common carrier,) 
the bailee is bound but to take the same care that a 
prudent man would of his own.’ In some of the modern 4 ta. Raym'd.909 
cases it has been held, that such bailee is not liable for a ge, 4 
loss by theft without his negligence; and from all the **ilmen#5541- 
cases, as well as from the reason and principles. which 
must govern all such contracts, it seems clear that he 
cannot be liable if robbed while resisting to the utmost 
of his power; and, (as it was competent for us to have 
proved under our pleas.) if he had protected the property 
from the robbers until he was knocked down, and left 
senseless and motionless ° © 2 Chm. Bem. 338 
‘If this be the legal effect of the contract, safely and sae 
securely to keep the money; if the terms which the 
law annexes to the contract had been expressed in so 
many words, would not our pleas, according to the prin- 
ciples of the common law, be a good bar to an action 
on the penalty of the bond? 
Upon the whole matter of the case,, from the general 
qualifying terms in the condition of the bond, from the 
amount of its penalty, and even from the condition 
“safely and securely keeping” the money, taken apart 
from the rest of the instrument, it seems clear that it 
could not have béen in the contemplation of the parties 
on either side, that the Cashier and his securities should 
be bound as instrers against robbery, by whatever dorce 
committed ; that they should be bound to make good 
27 
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avy 1897. the loss, although the money should be taken by a force 


— overpowering him, and all the citizens of Huntsville who 


might cometo his aid. 

Cray on the same side. 

As to the want of venue in the pleas, I will, without 
comment, merely say that at this day the objection is 


@3H.BIk.145, not available, even on special demurrer, ¢ 


M:Kin-ey, for plaintiffs in error. 

It may be proper to apprise the gentleman on the other 
side, more specifically, that this objeetion is for the want 
of averment of the time and place of the alleged robbery, 
The pleas should have shewn that the robbery was com- 
mitted at a place where the Cashier’s duty required him to 
have the money, and at a time when he should have had 
it there. 

Cray, for defendant in error, resumed. 

The pleas specifically state the day, the same day on 
which the declaration charges the default to have been 
committed, and as for the place, it tollows the declara- 


$1.ch Pi sso, fation. ° The pleas aver that the Cashier was robbed while 
§16. 1 Saund. 8. jn the discharge of his duty, and if so, it must have been 


at a place where his duty required him to have the money. 
They could nor have been sustained by proof of a robbery 
at a place where it was not consistent with his duty that 
he should have it. Proof that he had it about his person 
in the street or any other exposed situation, when it 
should have been in the vault, would have shewn a vio- 
laiion of duty. Robbery ex vi termini, imports felonious 
taking against his will violently and by putting him in 


¢4Blk, Comsse. fear, and of itself excludes all idea of connivance. * The 


declaration charges as breaches, that on the 13th day of 
October, 1824, in the county of Madison, the Cashier 
failed to refund and pay over a certain sum of money, 
and that he had embezzled the same. The condition of 
the bond is set out on oyer, and the pleas referring to the 
condition, aver that on said 13th day of October, 1824, 
the Cashier, while in discharge of his duty, was violently 
robbed of this sum of money. Is this to a common intent 
a precise and sufficient answer to the charge made in the 
declaration? or was it necessary that the plea should have 
averred the precise spot, moment of time and all ‘the cir- 
cumstances of the robbery? I haye always understood 
that @ plea in bar should state in general terms matter, 
which if true, shews that the plaintiff is notentitled to re- 
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cover, and that it should state nothing more; that the syry jes, 
record should not be encumbered by reiterating what has JA~Ap-e, 
already been stated, or by all the details of the facts as Hunwville Bank 
they are to appear in evidence. What good purpose niu, et at. 
could such prolixity answer? It might exclude testi- 
mony but slightly variant from the description given in 
the pleas, or if admitted, though variant, might surpr:se 
the plaintiffs. If issues to be tried by the jury. were 
tuken on the pleas, the proof must shew that the robbery 
was committed on the Cashier while in the discharge of 
his duty, or the pleas would not be sustained.’ It was as 
competent for the plaintiffs under this general, as under 
a more particular statement, to shew that the money was 
taken while he was acting in violation, and not in dis 
charge of his duty. All questions as to the construction 
of the contract as to what facts might, or might not shew 
a discharge of duty, might be as. clearly presented to the 
Court, and the matters of law involved, be as distinctly 
stated in a charge to the jury, and as distinctly shewn on 
the record, as they could have been under the most de- 
tailed statement of facts. 
As to the construction of the-bond, there is a general 
condition followed by a special enumeration of duties ; 
and from th: phraseology, it is shewn that all the spe- 
cial conditions are qualified by the first general condi- 
tion. Mr Thornton has, I think, conclusively shewn that 
the nature, and not the form of the contract, determines 
its construction and effect. ‘These must be the same 
when expressed in the form of conditions to a bond, as if 
they had been expressed in the form of covenants be- 
tween the parties. Here, the conditions all have the 
same object, the performance of the Cashier’s duties ; and 
as the law has been long settled, the restrictive words in 
the first covenant, extend to all the rest. ° lhe first ~pe- ths 
cial condition is, “executing the orders of the Directors.” 15. 
Can it be contended that this would have been broken, if 
he had failed to execute ar order, the performance of which 
was physically impossible? As to the condition which next 
follows under our pleas, 1t was competent for us to shew, 
and we expected to have proved, that it was physically 
impossible for the Cashier to have prevented the robbery, 
and safely and securely to have kept the money which 
was taken. It would seem then, that the general qualify- 
ing words, “ with fidelity,” &c. apply to one of these con- 
ditions as much as to the other. 
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But it wil] be unnecessary again to go over the ground 


A~\ taken by Mr Thornton. He has, I think, shewn conclu- 
——- Bank 


sively, ‘that even where there is a most special under- 
taking. safely and securely to keep, it is not broken if the 
loss be occasioned by such means as occasioned this, As 
to the liability of innkeepers and common carriers, it is 
clearly distinguished i in the books, and distinguishable ; in 
principle from this case. Their dealifigs are with the 
public at large; the property committed to them, is. placed 
beyond the care and inspection of its owner. They might 
procure themselves to be robbed almost without the pos- 
sibility of detection. . The bailor entrusting his property, 
relies on their known unqualified responsibility. They 
can provide for extraordinary risk, by requiring extra- 
ordinary compensation. They may limit their responsi- 
bility by special contract, or even by general notice, and 
the means of safe keeping the property are exclusively 
under their control. Is it so with the Cashier of a Bank? 
His undertaking is with the Directory, not with the pub- 
lic at large. The Directory have the exclusive control of 
the means of safely keeping the money. He may be 
bound under their orders to receive into the vault any 
amount belonging to the Bank, or to others who may 
think proper to deposite there. He cannot demand ad- 
ditional compensation for additional risk. He cannot re- 
move the money to anv place which he may deem more 
safe. He cannot without their orders, even admit a guard 
into the Bank for its protection. The money must re- 
main there as they may direct, and subject hourly, if they 
please, to their inspection and control. As to the liability 
of officers having charge of the money of the govern- 
ment, it depends on the acts of the Legislature, under 
which they are appointed. Such officers for the most 
part, have full control of the means of keeping it safely, 
and their responsibility whatever it may be, can I think, 
throw little light on the construction of a. special and 
well defined contract, as in this case. 

If it had been the intention of the obligees to render 
the obligors in this bond insurers against all losses of the 
money, by whatever means occasioned, why has it not 
been so expressed by .a distinct, and unequivocal condi- 
tion or covenant? Why were they satisfied with the 
condition, “safely and securely keeping all moneys,” 
so plainly referring to the general and restricted condi- 






































dn ene a ee eee oe ae ae 


an nas 6ULk)hCUi Oe 6a 









SUPREME COURT OF ALABAMA. 








In the local history of the coun- JULY:1827. 
SS 
Huntsville Bapk ‘ 


ve 
Hill, et al, 


tion which precedes it? 
try, itis well known that a short time before the taking of 
this bond, money had more than once been stolen from 
this Bank. The Directory do not appear to have consi- 
dered the then Cashier and his securities. bound to make 
good the loss; for we have heard of no action on their 
bond. If they intended that Hill and his secur:ties should 
be insurers against theft. and robbery, they’ could have 
been at no loss for words unequivocally expressing such . 
intention. But did the charter authorize them to takea p 
bond with such condition? 

The Bank can only make such contracts as its act .of 
incorporation has authorized. It cannot like a natural 
person, make all sorts of contracts, or become a general 
dealer in the purchase and sale of property. * Let the 7? Bae. Ab.5s. 
charter be examined. ’ Admit that incidentally it grants 6 Laws Ala. 37 

ower to take from its officers, bond and security for the 
faithful discharge of their duties. Such power is neces- 
sary, in order to carry on its business. But is it also ne- 
cessary that it should make its officers insurers of the 
money committed to their charge? The Directors of 
the corporation seem to have considered that it is not, 
for they provide and control-the means tor locking up the 
money, and as has already been shewn, they require of 
the Cashier a bond, in an amount totally insufficient 
to ensure the sum remaining under his care in their vault. + 
If such a power then be not necessary for the proper ex+ 
ercise of the functions of the corporation, where I ask, is 
the article in the charter by which it is granted? 





























M‘Kin ey in reply. . 
Let the three first pleas be examined, and can it be 
said that they are in form, or in substance sufficient? 
They do not deny the facts charged in the declaration, 
but allege matters in bar, no where before stated in the 
record. If the defendants rely on the fact of the Cashier 
having been robbed while in discharge of his duty, surely 
the plea should have shewn how, when and where, he was* 
so robbed. Without sach shewing, how:can the plaintiils 
fairly meet them? How canthey reply, so as to form 
an issue which may be submitted to the Court, or tu the 
jury? If the facts were stated with sufficient certainty 
and precision, the plaintiffs might controvert thém by an 
issue to the jury, or might admit them, and require the 
Court to determine whether they amount to such perfor- 
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JULY 1627. mance of duty as was required by the bond. If the 


—w—v~= Cashier was robbed: of the money in a tavern, at mid- 
Huntville Bank : 


night, or here in Tuscaloasa, (unless it was shewn that 
he had the money here by orderof the Directory,) or that 
he was robbed after he had been required, and had failed 
to pay over the money, must not the Court adjudge that 
the condition was broken? So the plea should have ne- 
gatived all inference of his consent to the robbery,- by 
shewiny that he did all that he could toprevent it. Whe- 
ther the facts amount to a performance of duty, is mat- 
ter of construction, to be determined by the Court. Do 
the pleas shew matter amounting to a performance of 
duty? As they stand, could we, by admitting the facts, 
fairly submit to the determination of the Court the law 
arising out of them? The authorities relied ov by: the 
gentlemen for the defendants in error, seem to me fully 
to sustain us in this part of the case. 

But they have relied on the act of incorporation. [I 
have no doubt but that a fu'l examination of the charter 
will shew that the corporation is empowered to take obli- 
gations or covenants with the responsibility which we 
contend results from the condition of this bond. The 
Bank was established for public utility ; to facilitate the 
commerce of the country. The citizens of the country 
give their property and t:eir labour for its notes. The 
value of the notes depends on the safe keeping of 
the funds, by which they are to be redeemed. The stock- 
holders are individually liabie for the whole amount of 
notes issued. The Cashier has the custody of all the 
money and effects by which the Bank notes are to be 
satisfied, Can it be believed that the Directory have no 
power to provide for the indemnity of the stockholders, 
and te secure the public, by taking such bonds and secu- 
rities from the Cashier as.may effectually ren ier the mo- 
ney safe? that he-cannot also be made. liable for the 
whole amount of funds committed to his charge? In an 
action by one holding the notes of the Bank against the 
stockholders, could they defend by pleading that the mo- 
ney had been taken by robbery from their vault, or that 
in this action, they had failed toiecover? | Is.it consistent 
with justice, that the Cashier should be discharged, and 
yet the stockholders be held liable? Bu: let us see how 
the genefal qualifying words, (as they are called,) in the 
first condition of the bond, cami be applied to limit the 
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tention, and to the best of his skill, judgement and ability, 
refunding and paying ‘over all money when properly re- 
quired. In this duty of paymg money. it would seem 
that an ounce of honesty is worth a pound of judgement. 
So his skill, judgement and punctuality, cannot have 
much to do with the duty of safely. keeping the money. 
Apply all these qualifying words “ with fidelity, punctu- 
ality,” &e to the condition that he shall make no embez- 
zlement, and can sense be made of the sentence? Apply 
them to the condition that he shal! renew his bond and 
the connexion will appear as unmeaning. And yet, by 
the argument by the gentlemen for the defendants, the 
whole case depends on maintaining this point. 

But they argue that the amount of the penalty of the 
bond shews the restricted nature of its conditions. If, by 
a breach of fidelity on the part of the Cashier, all the 
money of the Bank had been lost: if he had treacherously 
taken the whole of this million and a half of dollars from 
the vault and applied it to his own use, it would seem 
that the condition would have been broken, though the 
securities could not have been liable for more than the 
penalty. I infer that the Directory could not expect to 
get security in more than $70,000, and as they superin- 
tended the transactions, they considered that it was not 
probable that more than this amount could be taken by 
embezzlement, by robbery or by theft, before the loss 
would be known to them, and they would have it in their 
power to take other means for the security of the moncy. 
This argument then, from the amount of the penalty of 
the bond, when it is examined can have no weight. 

As to the cases cited, to shew the effect of restrictive 
words in the first of several covenants, it is evident that 
this principle can apply only where the covenants are all 
of the same nature. But here the duties are of different 
natures. The parties must have intended something by 
each of the conditions, Every one of them must be per- 
formed. Do the parties, considering the object to be 
effected, appear to have intended to apply the restriction 
in the first condition to all the rest? The law as stated in 
Sugden, (whose treatise has heen relied on by the other 
side,) is, | presume, correctly stated as it was at the time 
of his writing, and it is there shewn that general «ove- 
nants will not be cut down unless the intention of the 
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JULY 1827, parties clearly.appears.. Test the conditions by these 


ere 


rules: Swome of the ‘duties. of the Cashier are merely 


‘Huntsville Bank mechanical, others are of a very different nature. The 


Hill, et al. 


conditions then do not all relate to the same object. As 
to the paying over all moneys, can skill and ability have 
any effect? It is evident that the security of-the funds 
was the great object of the bond. The qualifying words 
which apply to the other conditions according to their 
nature, can have no effect on this. 

The bye-laws of the corporation authorize the appoint- 
ment of a Cashier. He is then an officer; so the Cashier 
of the State Bank is.an officer. Is he not responsible for 
these great funds committed to his charge? And is not 
the Cashier of the Bank of Huntsville also responsible for 
the funds with which he is entrusted? Or have the ‘Di- 
rectors who committed them to his care, no power by 
special contract to make him and his securities responsi- 
ble for their safe keepiag? Their liability is to be deter- 
mined by the terms of their contract, and not by the doe- 
trine of bailment, as applied to implied contracts. Where 
is there an instance of an officer constituted by law, consi- 
dered 4s a bailee? Is the treasurer of the State a bailee? 
Are the receivers of public: moneys bailees, and bailees 
too, bound only to take ordinary care? But on the doctrine 
of bailments, is the case better for the defendants ? Is the 
bailment of the Cashier a bailment of custody or a bail 
ment of feasance? The condition in the. bond, to keep 
and safely to keep, surely mean something. I refer to 
the law as cited from Jones on Bailment, as shewing the 
extent of liability under this condition. I ask for the 
reason of the liability of innkeepers and common carriers 
éven when robbed. I ask if the reason and policy of this 
rule do not, from the nature of the trust, apply with even 
stronger force to the case of the Cashier of a Bank. 


JUDGE GAYLE delivered the opinion of the Court. 


Tue merits of this controversy seem to rest on the 
construction of the condition of the bond. The law of 
bailment arising on the implied contract of innkeepers 
and common carriers, can throw no light on the extent 
of the obligation imposed by this contract. The parties 
here have made the contract for themselves, and must 
be bound according to their intention appearing on the 
face of the instrument, and not according to the principles 
of acontract implied by law. It is a reasonable and well 
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established rule of construction, that the restrictive words JULY 1827, 
in the first of several covenants, haying the same objeét, ~~7™ 
shall be extended to all the covenants, although distinct. — 
But an examination of the condition of this bond will Hill, ta 
render it apparent that, what in the arguments have been 
called absclute and distinct undertakings, following the 
first general condition of the bond, are nothing more than 
specifications, explaining the duties of the Cashier, and 
stating almost‘all of them particularly. These specifi- 
cations of duty, taken: collectively amount to no more 
than ‘the general condition first stated, “ well and truly 
discharging all its duties,” and at the conclusion of the 
condition, we find a repetition of the same matter, shew- 
ing the intention of the parties throughout, in the words 
performing promptly and faithfully all and singular, the 
duties, acts and things required of him in virtue of his 
office,” &c. To this condition or covenant, it cannot be 
denied that the restrictive words at the commencement, 
must apply, and yet this condition is here stated as abso- 
lutely and distinctly, as the preceding condition for safely 
and securely keeping all moneys deposited. What did 
the parties intend by the conditions, “ well and truly per- 
forming all its duties ?” certainly the duties which they 
themselves immediately afterwards specified as appertain- 
ing to the office. If the restrictive words be rejected 
from this enumeration of duties, the leading and most 
comprehensive covenant would be controjled, and indeed 
destroyed by the subsequent less important ones, and 
ve should have to conclude that the parties intended 
nothing by its insertion. 

The form of expression by which these specifications are 
connected with the first general cond:tion, as by the parti- 
ciples, “ executing, keeping, paying,” &c. is immaterial, 
if it appear that these special matters amoung to nothing 
more than what was included in the general condition. 
But here they are so connected by this form of expression, 
and the word: enumerating particular duties, cannot ac- 
cording to any grammatical cOnstr uction, convey a dis- 
tinct meaning, unless taken in connexion with those which 
first express the general condition. Leave out those 
words, and how will the condition of the bond read? 
Now if the said William G. Hill shall well and truly, dis- 
charging allits duties, executing the orders of, the Di- 
rectors of said Bank, ‘safély and securely keeping,” &c. 
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JULY 1837. To omit them would make the whole matter quite un- 
Huneviie bang ™*Aning. ' : 

¥. It is evident from the very nature of the language, that 
mil, ta) it was not the intention of the parties to apply all the re- 
strictions to each particular duty, but that they are to be 
applied respectively to each, as from its nature, it may be 
susceptible of the qualification mentioned. Thus, if any 
one undertake that with fidelity, and to the best of his 
skill and ability, he will keep and pay over money, abi- 
lity is to be applied to the keeping, and fidelity to paying 
over. This mode, in the structure of sentences, is used 
by the best writers, and promotes facility and conciseness 

in writing and speaking. 

On the other branch of the argument, the Court have 
had no difficulty in coming to the conclusion that the 
pleas are defective in not setting out the place and circum. 

a stances of the robbery, so as to shew that Hill was act- 
‘ ing in the discharge of his duty as Cashier, when it was 
+ soto §% committed. * The judgement must be reversed and the 
f ' cause be remanded, for the purpose of giving the defen- 
dants an opportunity of amending their plea. 
Jupce WuHiTE not sitting. 





Van Dyxe v. Barrie and others. 


In trespass against several, if the inferier court order a change of 
venue as to one only, the Supreme Court will supersede the order. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


In the Circuit Court of Dallas county, Van Dyke 
brought an action of trespass against Battle, Hatcher and 
Rives. On the’ applicatiog of Battle, the Court ordered 
the venue as to him only, to be changed to Autauga 
county, and a transcript of the record to be certified to 
the Circuit Court of Autauga. This Court being of 
opinion that the cause could not be tried on a mere tran- 
script, ordered a certiorari to the clerk of Dallas, requir- 
ing him to send the original papers. Van Dyke now pe- 
titions for process from this Court, to restrain the clerk 
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trom sending the original papers from Dallas Circuit JULY 1827, 
Court, where the cause is yet pending against Hatcher “vy 
and Rives. “—_ 
In a civil action the venue cannot be changed as to one Batte;'et al 
defendant and not as toall. The Circuit Court of Dal- 
las erred in ordering a change of venue as to Battle 
alone. The Circuit Court of Autauga was right in re- 
fusing to try the case on the transcript, but wrong in 
ordering the certiorari, for the case was not properly in 
the Court of Autauga. We are of opinion that the order 
changing the venue is void, and that by the proper writ 
from this Court, the certiorari and the order therefor be 
superseded. 
Beene, for petitioner. 





Gwynn v. WEAVER. 


In this case, final judgement by default had been taken 
within the six first days of the term, to which the writ was 
returnable. T!e Court, as inthe case of Rather against 
Owen, * considered the judgement as taken. before the ¢ Ante p. 58, 
time by law allowed to the defendant to plead had ex- 
pired. Reversed and remanded. 





M'‘Donatp v. Extiort. 


Assignment of mere technical errors made before motion for affirm. 
ance. but not within the first three days. Judgement affirmed on 
motion. 3 


The CHIEF JUSTICE delivered the opinion of the 
Court. 

On the second motion day, the defendant im error 
moved for judgement for want of an assignment of er- 
rors. The-.errors had been assigned before the motion 
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, LY 1927. was made, but were mot.assigned within the three first 
vw’ days of the term. ‘The assignment is of merely technical 
y. Matters. 

vii. The strict rule will not be relaxed for the purpose of 
reversing a‘ judgement on points of law, unconnected with 
the justice of the case. The assignments offered in this 
case should be governed by the strictest rule, and are not 
entitled to any liberality. Let the defendant in error 
have judgement, for want of an assignment of errors in 

_ due time. 





Joun Nance & Co. for use of Joun R. Lucas 
v. 
Pore and HICKMAN. 


In assumpsit, plaintiffs declare that in payment of a precedent debt, 

. they received of defendants a note appearing to be the note of H & 

Co. and 'T. endorsed by E. H. relying solely on the solvency of T. 

and that bis name thereon was forged. On «trial on the general 

issue, the Judge instructed the jury that, if 1s. name was forged, 

this of itselt, gave*the plaintiffs a right of action on the original 

4 consideration. The judgement being reversed for error in this 
charge and tlie ‘cause remanded, the plaintifis in an amended dee- 

laration, stated the legal steps which they had taken to make the 

: several liabilities appearing on the note, available; that the en- 
" dorsers name was also forged, and that when the note wus trans- 
ferred, H. & Co. and E. H. were ard have continued insolvent, &. 
and adding general counts. 

1. the judgement of the Supreme Court was nota bar. 

2. Under the general counts, it was competent for plaintiffs to prove 
the original consideration and the circumstances going to shew that 
the note was of no value, and that the def ndants had not been pre- 

- judiced by its not being returned to them. 


Tuts case at December term, 1824, having been re- 

@Minor’s Ala. R. Matded to the Circuit Court of Madison, * the plaintiffs 
,. there filed'an amendment to their declaration, in the first 
count of which they state®the several circumstances of 

4 the transaction nearly as in the fourth and fifth counts of 
the original declaration, and make other averments, not 
made in their original declaration, viz: That defendants 
agreed to procure to be executed and delivered to plaintiffs 
the promissory note of Hutchings & Co. and Turner, en- 
dorsed by Harris ; that plaiftiffs not confiding in’ the 
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solvency of Hutchings & Co. and Harris, relied solely.on) JULY 1827. 4 
the solvency of Harris, and on that reliance ‘consented to ning 
receive this note in payment, and received it, not know- mya Ce, 
ing or suspecting but that it was the genuine note of, &c, Pope &Hickman. 
Ke. received in payment; that defendants delivered it 
as the genuine note of Hutchings & Co. and Turner; 
that on the 4th day of August, 1820, (three days after 
this note fell due,) it was duly presented at, &c.! payment 
demanded and not made, and notice thereof given to Har- 
ris, the endorser. The plaintiff, Lucas, on 10th of August, 
1820, instituted suit in Madison Circuit Court, on this 
note against Hutchings & Co. and Turner. Turner plead 
that he had not executed the note, and at September term, 
1821, verdict and judgement were rendered for him. 
Hutchings having died before this, at this term his death 
was suggested, and a final judgement by default rendered 
against Bradford for the amount of the note and interest, 
Pl A fi. fa. issued thereon against Bradford, on the 
8th October, 1821, directed to the sheriff of Madison 
county, on which he duly made his return. “no property 
found ;” that Bradfurd, presently after the 10th April, 
1820, absconded from the State, and has continued be- 
yond its limits, so thit process could not be served on 
him, that on the 14th August, 1820, plaintiff, Lucas, in 
said Court, instituted suit against Harris as endorser of 
the note. The writ then issued against him, and an alias 
issued 9th October, 1820, were duly returned “* not 
found ;” that Harris had then removed from the State, in 
consequence of which suit was not ‘further prosecuted 
against him. At the maturity of the note, Hutchings, 
Bradford and Harris were, and have ever since continu- 
ed wholly insolvent; that this ote was not the genuine 
note of Turner, and his name ‘thereto was forged ; that 
Harris was not a party to the note, his name was’ put 
therein as payee, without his knowledge or consent, and 
his name thereon as endorser, was and is forged; of all 
which, defendants had notice, &c. &c. concluding with a 
super se assumpsit. 
The second, third and fourth were general counts of 
indebitatus assumpsit, quantum valebat, and insimul com- 
putassent. 
The defendants. plead, first, nomassumpsit, on which 
issue was joined. Second, The former judgement of the 
Circuit Court and the writ of error thereon; and that 
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¢ JULY-187 “thereupon, by the consideration and judgement of the 
Pr A Supteme Court, at their December term, 1824, * the said 

v, defendants were held not to be liable to said plaintiffs 
¢.  PopeptHickman. 4) 0n the said promises and undertakings in the said first 
count, in the said amended declaration mentioned, and 
the said judgement of the Circuit Court upon the promises 
and undertakings aforesaid, wholly reversed and -held 
for nought, as more fully and at large appears by the re- 
cord and proceedings of,” &c. To this plea the plain- 
tiffs, “protesting” that the cause of action as set out in 
their amended is not the same as in their original decla- 
ration, replied that said judgement of the Supreme 
Court was not final and conclusive on the rights of the par- 
ties, but that the cause by the judgement of the Supreme 
Court was remanded to said Circait Court for further 
proceedings. Demurrer and. joinder to this. replication, 
The Circuit Court sustained the demurrer. 

. On the trial of the issue, the plaintiffs offered as evidence, 
the records of the suit, Lucas against Hutchings & Co. and 
Turner on the above mentioned note, transferred by de. 
fendants to plaintiffs ; of Bradford’s oath and discharge as 
an insolvent debtor, and of the preceedings against Har- 

_ris; also the testimony of witnesses tending to prove the 
Original consideration from plaintiffs to defendants, that 
the names of Turner as maker, and of Harris as endorser 
were forged ; that Hutchings & Co. and Harris were in- 
solvent when the note was transferred, and the plain- 

* tiffs in receiving it relied solely on Turner; all which, on 

the objection of the defendants, was rejected; to which 
plaintiffs excepted. Verdict and judgement for defen- 
dants. ’ 

The plaintiffs assigned here among other matters, that 

the Circuit Court erred, 

1. In sustaining the demurrer of defendants to their 

replication to the second plea. 

2. In rejecting the evidence as stated in the bill of ex- 

ceptions. 


Keuty, Hutcuinéon and Cray, for defendant in error. 
x The demurrer to the replication to the second plea, was 

wrongfully sustained. The judgement set out in the plea, 
@ 5 Bac. 440, 441, Was not a bar unless it was final; no judgement is a bar 
42. cemeoy, Duta final one. * The object of the Court in remanding 
7 john. 20. the cause before, for further proceedings in the Court be- 


1 Crinch 181. low, was to enable the’ party so to amend as to reach the 
2 Mass, 338. 
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merits and justice of the cause. The plea and demurrer’ JULY 1527. 
contravene the order remanding the cause, and destroy “~~~ 
its object. It is clear that an amendment in the pleadings 
mav be made after a cause is remanded. * The case made 
by the amended declaration is materially different from 
what it was before, and is one not adjudicated by the pre- 
vious decision, which was reversed mainly, if not entirely, 
on the erroneousness of the charge of the Judge, -who 
presided below on the first trial. 
As to the second assignment, the evidence was ex- 
cluded because there was a special agreement, and a special 
count embracing it; and also because it was inapplicable 
to the common counts, as it was’‘said; this was erro- 
neous. Thetrue rule is, that where the evidenceis sufficient 
to warrant a recovery on the common counts, supposing 
no special agreement laid in the declaration, the plaintiff 
should be permitted to recover on the general counts, ° Pullers N. 
though 2 special agreement be laid, or attempted to be 2 Poug. > 1. 
proved. ° John. 132. 
And though there be a special agreement, yet if not 


subsisting, a recovery may be had on the common c4 Bos. & P. 351. 


c 5 Mass. 391, 
counts. John. 36, 


The evidence was properly applicable to the common 
counts. Supposing the agreement to have been special, 
yet it was not subsisting; it may be destroyed either by 
nonper formance or fraud, and was so in fact. There is 
an implied warranty in the transfer of every negotiable 
instrument, that it is not forged. 4In Arnold against 415 John. 20. 
Crane, © it was held that a promissory note was proper es Jobr. 79. 
evidence under the money counts. in this case, three 
notes had been given, but were taken up under pretence 
of securing payment; this case was determined on the 
ground of fraud. In Putnum against Lewis,/ where ass Jonn.30«. 
note wds given for medicine. &c. it was held that the 
note might be produced and canceled at the trial, though 
no fraudaileged. In Johnson against W ade, § &e.% which & 9 John. 310. 
Was an action of assumpsit for guods, &c. one defendant 
agreed with the plaintiff to pay in a note, and a receipt in 
full was given. The maker proved insolvent before the 
note was due ; the plainuff recovered, though there was 
no fraud. In the case of Schermerhorn & Co. against 
Loines, et al,” which was an asstipsit for goods, &c. 47 John. 311 
the defendants were joint owners of a ship, the note of one 
was taken, and a receipt im full given ; Townsend the ma- # 





John wygee &Co. 


Pope &: Hickman. 
a9 Wheat. 405-6. 
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a she *ker, died insolvent ; theplaintiff recovered; neither the 


th Mong nor the receipt being an extinguishment, though here 
John Nance &Co. 

¥. there was no fraud. In Wilson against Force, * on com. 

ror mon counts, the defendant proved payment in a note; 


“note, 184 the plaintiff offered to prove that the defendant répresent- 


ed the maker solvent, when he knew otherwise ; the evi- 
dence was admitted; here there was fraud. Packlord 
@ 2 etohn. 52. against Maxwell ’ was a case where a draft was given in 
payment of a debt; the drawee having no funds of the 
drawer, it was held no payment. In Smith and Marshall 
¢17 John. 340. against Rogers and Bement, © which was an action of as- 
sumpsit for goods, &c. The defendants dissolved ; Be- 
ment wrote to the plaintiff that he had assumed their debt ; 
the plaintiffs said they were satisfied, and took his note; 
but Bement proved insolvent, and the plaintiffs were per- 
mitted to recover. Those cases shew that the payment 
was.a nullity, and that the plaintiff could resort to the 
original consideration, and that as the special agreement 
Was not a subsisting one, the evidence was good on the 
common counts. 


Hopxtivs and M‘Kintey, for the defendants in error. 
The special plea averred that the special count in the 
declaration was for the same cause of action, which had 
been previously determined in the Supreme Court against 
the plaintiffs ; the replication is defective in not directly 
denying the averment. “It is also defective in compli- 
cating the matter of law, whether or not the former judge- 
ment of the Supreme Court had finally decided the cause 
of action embraced by the special count, with the mat- 
ters of fact that the case had been remanded by the Su- 
reme Court to the Circuit Court for further proceed- 
anit,’ °° ings, and the facts protested against by the replication. 
sichit, Pl. sao, 1t1s also bad in not denying or confessing the judgement 
553: anch sss, Stated in the plea,and in not replying nu/ tiel record of 

507. 1 Soha, Ch, the judgement relied on by the plea. / 
* Waeat. 199,113, This Court will now decide such rights only between 
_. Wheaton the parties as were not determined before by the Supreme 
&) Ae “4 Court. And to ascertain what was determined by the 


: Munf, 205, 202. Supreme Court before, the Court will now inspect the 
. 1 John. Cases 


402 495.1 Ch. former record and decision. * The testimony set out in 
10 Wheat. 442, the bills of exceptiomy would not, according to the for- 
oe Nie mer decision, entitle the plaintiffs to recover against the 
305.1 Bik. Com. defendants, as will he seen by reference to that opinion. ; 


‘MAES Ale, B- That decision, even if erroneous, cangot now be changed ; 


@ 2 John. 227. 
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it finally settled the rights between the parties on the | JULY 10a7, 
special counts, and the Circuit Court in deciding between, “~™ 


i ohn N 
the parties after the cause was remanded, was bound ce ance &Co. 


conform to it. * ; pp preasey 
The Court properly rejected all the evidence, because 268. 1 Wheat: 
that Court had already determined by. the decision on je10s.10 Whea: 


the demurrer, that the special facts therein set forth, gave jy “*e “i.e 

the plaintiff no cause of action; and they were the same 2 

set of facts that were offered in evidence under the com- 

mon counts ; ° also, because the evidence constituted the 4 See the authori- 

same cause of action which had been previously deter- ““ y ae 

mined by this Court, against the plaintiffs ; * because the . , sonn.ch.Rep. 

note of the defendants, which had been cancelled, being 795.6 Crane, 

the foundation of the plaintiff ’s cause of action, and paya- tom, 355. 4 Hea. 

ble at a particular place, could not be admitted 1s evidence soe 

to support a count in which no averment was contained 

of its presentment for payment at the place, nor any ex- 

cuse stated for the failure to do so, nor the note described 

as payable at the place, and for other reasons. ¢ do Wheit. s5t, 
The replication denies only, that the judgement relied =” : 

on by the plea is final and conclusive on the parties, with- 

out denying that it is conclusive on the matters stated 

in the special count, to which the plea relates. To the 

plea of a record of a former adjudication pleaded in bar, 

the replication should have been nu/ tiel record. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 

Arter this cause had -been remanded to the Court be- 
low, the plaintiffs obtained leave and filed an amended 
declaration. In order to obtain a correct conclusion on 
the points now presented, it is important to inquire, was 
the aspect of the case, under the amended declaration, 
essentially different from what it was when the first ver- 
dict and judgement were rendered? The special count 
of the amended declaration differs essentially from any 
of the counts in the original declaration. In some ap- 
pellate Courts it is usual, when a cause is remanded, to 
send instructions for the direction of the Court below, 
This has not been the practice of this Court, nor is it be- 
lieved that where this is the practice, special instructions 
would be given where the judgement of the revising 
Court turned on some single point, and did not fully em- 
brace the merits of the action. This cause was remanded 
for further proceedings without any instructions to the 
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| 
JOLY 1827. , Circuit Court, as to the manner hag 1 of the case, 
~~ when it should be again brought before it, and from an 
jal ance co NED Ht cho of the ites then given by this Court, it 
Pope&Hiekman: 11) be seen that the judgement was reversed on the 
ground, that an improper charge was given by the Judge 
to the jury on the trial. This charge presented an iso. 
lated point, arising from the evidence as stated in the 
a bill of exceptions. 
, * If on the trial, after the cause had been remanded, the 
evidence presented a state of facts, materially different 
ied . from that on which the charge excepted to, had been 
given, the opinion given by this Court as to that charge, 
could not control the case. The case as remanded, stood 
as if the verdict had been set aside by the Circuit Court, 
@ new trial awarded, and the amendment made by leave 
of the Court. If the amendment had not been made, 
the opinion which this Court had given, could not con- 
tiol the case, unless the evidence had presented the same 
, state of facts, and the same charge had been prayed for 
on the second as was given on the first trial; and then 
the proper mode of obtaining the benefit of the opinion 
which the Supreme Court had given, would not have 
been by plea. The opinion which the Supreme Court 
had given, would be the law governing the case, and if 
the charge of the presiding Judge should not be in con. 
. formity to the law, the proper remedy would be by bill 
> of exceptions. If the doctrine.contended for in support 
of this plea was correct, the appellate court, so far from 
affording relief in the last resort, would become the in- 
strument of the most shameful abuses. On the trial in 
the inferior court, the Judge might think the testimony 
sufficient, inform the plaintiff that farther testimony, or 
testimony on other points, with which he was then fully 
prepared, would be an unnecessary consumption of time, 
and thus arrest the course of the evidence. The appellate 
court might determine, that the judgement was not sus- 
. tained by the evidence stated on the record, and if their 
judgement, reversing and remanding the cause. precludes 
another trial as to the facts, the plaintiff would be with- 
out remedy. This would be as grossly absurd as unjust. 
The opinion of this Court in reversing the first judge- 
ment rendered by the Circuit Court in this case, was 
mainly on the charge to the jury on that trial. 
The Circuit Court in effect, charged the jury that, if 
they believed the name of Simon Turner as one of the 
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makers of the note to be a forgery, and that the note was JULY 1837, 
transferred in payment of the debt of the defendants, they “v™ 
must find a verdict for the plaintiffs: This charge was ’™ sree &Ce. 
considered by this Court, not warranted by the evidence Pope &Hiekman. 
as stated on the record, It was thought that the mere 

forgery of one of the names appearing on the note, was 

not of itself, sufficient to charge the defendants who had 

paid it away. Some general rules. were stated and rea 

sons given by the Court, in support of their opinion. 

But the reasoning of the Court in support of their con- 

clusion is not the conclusion itself, and it is unsafe to . a 
rely on the reasoning in support of any conclusion, any 

farther than it is used in direct reference to, and is indise 

pensably necessary to sustain it.. Such reasoning cannot 

be safely applied. where the premises have been changed. 

In the use of general terms, too, language is often de- 
ficient in precision, and the precise idea intended is not 
conveyed, In the opinion given on reversing the first 
judgement in this case, it is stated asa general rule of 
law, that a person receiving a forged note in payment of 
a precedent debt, must return it to him from whom it has 
been received, before he can maintain an action on the 
original consideration ; but it was not intended to be un- 
derstood that there were no exceptions to this rule. All 
that could then be decided, was that the evidence stated 
on the record, did not shew a compliance with this rule, 
or a case excepted from its operation. Another general 
rule then stated is, that if the note was paid in good faith, 
although it was a forgery, the party who received must 
place the party who paid it in as good a situation as to 
his rights on it, as when it was.paid, before he can have a 
right of action, and if by the negligence of the party who 
received, the party who paid has lost any of his rights 
or security on the note, he is discharged. 

From the record as it then stood, it did not appear that 
Pope and Hickman could be placed in as good a situation 
as when they transferred the note. It did not appear that 
notice had been given to Harris as endorser, or that his 
name too was forged. But it was not intended by that 
decision, to preclude the plaintiffs from proving on a fu- 
ture trial, that such notice had been given, that Harris’ 
name had been forged, or that he was insolvent, or other 
circumstances, to shew that the defendants had not been 
prejudiced by the failure to give notice to the endorser, 
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and to return the note, nor could such havesbeen the legal 
ect of the decision. 

The merits of this case may be fully investigated uh- 
der the amended declaration, and no good reason can be 
shewn, why leave to amend should have been denied to 
the plaintiffs. 

We are of opinion that the Circuit Court erred in sus- 
taining the defendants demurrer. 

It is further alleged, that there was error in rejecting 
the testimony offered by the plaintiffs under their common 
counts. Without éxamining very minutely into the tes- 
timony so offered and rejected, it seems that testimony 
of the character which this purports to be, ought to have 
been received. If the note received in payment was a 
forgery and worth nothing, the plaintiffs had a right of 
action on the original consideration, and the evidence 
would have been proper under the indebitatus count. 

We are of opinion that the judgement of the Circuit 
Court must be reversed, and the cause be remanded. 

Jupce Waite not sitting. 





Kinc v. Murpny. 


Garnishee states that before he was summoned, he was notified, that 
payee had transferred his agent’s receipt for his note to I, and T’s 
agent presented the note and he paid him part, and promised to pay 
the residue on a contingency, which had happened. The debt net 
subject to the attachment against the payee, 


Murpuy sued an original attachment against Davis G, 
Tuck, returnable to Shelby Circuit Court. King beiog 
summoned as garnishee, stated that he had given his 
note to Tuck, and also stated matters leaving it doubtful 
whether he was then indebted to Tuck. On this gar- 
nishment no order was made as to King; at a subsequent 
term Murphy recovered judgement against Tuck, and 
King being afterwards summoned as garnishee, by 
scire facias, stated that he had given his note to Tuck 
for $400, which was left with Darby Henly, for collec- 
tion. Long before he was summoned as | garnishee, he 
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was notified by Adam Toot of Virginia, that he held 
Henly’s receipt for the note, and that the money was com- 
ing to him. About eighteen months ago Toot’s agent 
presented the note; he paid him $200, and promised that 
if he was not accountable on the former garnishment in 
the case, he would pay the balance when called on. He has 
since by letter, notified Toot that he was released from 
the first garnishment, and ready to pay the balance when 
called on; all which took place before he was simmoned 
by the scire facias; that he knows of no person in- 
debted, &c. 

On this statement the Circuit Court rendered judges 
ment against King for the amount of the judgement and 
costs of Murphy against Tuck, $138 53 : and King here 
assigned, that the Circuit Court erred in rendering this 
judgement on his statement. 


JUDGE WHITE delivered the opinion of the Court. 


In this case the plaintiff in the action relied solely on 
the statement of the garnishee. He did not deny it, or 
submit any controverted matter to ajury, From this 
statement it is apparent that at the service of the sci. fa. 
King owed the money to Toot. It is of no moment 
whether the note had been assigned to him or not. If 
vested with this equitable interest, Toot had instituted 
an action on the note in Tuck’s name for his benefit, his 
rights would have heen protected, and we can see no 
reason why they should not be protected in the present 
case. It is evident that King was liable to Toot, and not 
to the absconding debtor, for the balance due on the 
note. Let the judgement be reversed. 





GILLEsPIE v. Dew. 


Trespaas for cutting timber may be maintained by one having title 
without actual possession, no one being in the actual ;,ossession. 


In Greene Circuit Court, James Gillespie declared in 
trespass against Duncan Dew that, the defendant broke 
and entered his close, and cut down and carried away sun- 
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JULY 1837. dry timber trees, &c. General issue. Verdict and judge. 
eS ment for defendant. On the trial the plaintiff proved 
eepe title to the land, and that the defendant had cut timber 
Rew. = thereon and carried it. away, while the plaintiff was so 
entitled. It.was proved that the plaintiff resided abvut 

twenty miles from the land. It did not appear that any 

one was in actual possession when the timber was cut, &c, 

The Circuit Court charged the jury that, unless the evi. 

dence shewed that the plaintiff by himself or agent, was 

in actual possession of the land, when the trespass was 


€ committed, they must find for the defendant. To which 
. the plaintiff excepted, and here assigned this matter as 
error. 


a Pickens and Cortier, for plaintiff, cited authorities 


3 . . 7 
569, 19° Id =e in support of the assignment of error. * 
8 Id. 432. 4 Day 


306? Haye, RR. E. B. Baytor, for defendant. 
4 33. Note 2Car. 


Saw. 8.48. JUDGE WHITE delivered the opinion of the Court. 


Tue charge was in accordance with the English au. 
thorities, and with the decisions in some of the States of 
the Union. But in North Carolina, New- York and Con- 
necticut, it has been held that, where there is no adverse 
possession, he who has title, though he has never been in 
actual possession, may maintain the action of trespass. 

The situation of our country requires this modification 
of the English doctrine. In England, almost all the lands 
are occupied, but here, the proprietor often lives ata 

a. great distance from some of his lands which are not oc- 
cupied by tenants, and unless they can maintain this ac- 
tion, they must be denied an important remedy for in- 
juries to their property. Their right to this remedy # 
sustained by the strong argument of convenience, and by 
the respectable authorities referred to by the counsel for 
the plaintiff. 7 

We are of opinion that, where there is no adverse pose 
session, the title draws with it constructive possession, 
So as to sustain the action of trespass. Let the judge- 
ment be reversed and the cause be remanded. 


JupGe GaYLe not sitting. 
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Harris v. Purpy. 


, 1: The words ‘*He swore lie,” colloquium of plaintiff's testimony on 
a trial before a justice, are actionable Not necessary that the 
justice had jurisdiction of the case, or that plaintiff was duly sworn, 
or that the words charged him with swearing falsely in a matter 
material to the issue. 

2, By the statute of 1824, a general verdict on good and bad counts 
in an action for slander, is sustained. 

3 Defendant not permitted to shew that plaintiff was not a compe- 
tent witness. 

4, If several suits between same parties, plaintiff not required to 
prove to which of them colloquium referred. 

5. Not necessary to prove malice or special damage. 


Tuts was a writ of error to the Circuit Court of 
Tuscaloosa county. 


‘ JUDGE SAFFOLD delivered the opinion of the 
Court. 
- Tuts action was brought by Purdy against Harris for 
slander. The declaration states that a suit, Harris against 
Purdy and others, had been tried before John B. Moore, 
a justice of the peace of Jefferson county, in which Purdy 
had given testimony on oath, and contains a colloquium, 
concerning the suit and his evidence. in which Harris said 
of Purdy “ He swore a lie,” meaning thereby that he had 
committed perjury in giving hisevidence. The declara- 
tion has seven counts, but in all but the fourth, the state- 
ment of the cause of action is substantially the same. 

On the general issue, verdict and judgement were 
rendered against Harris for $2500, and he now prose- 
cutes this writ of error. 

The case has been elaborately argued, but it will be 
sufficient to comment on a few of the many authorities 
cited on both sides. 

, The first assignment is, that the declaration does not 
aver that Moore, the justice of the peace, had jurisdiction 
of the matter tried before him, or was authorized to 
administer oaths, or that Purdy was legally sworn. 

‘ By the Constitution and Laws of the State, justices 
of the peace are recognized as judical officers, authorized 
to try causes of certain descriptions, and to administer 
caths. In all the counts in which the words stated would 
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JULY iss, not be actionable, without reference to the colloguium, 
wv > the colloquium is of the suit which had been tried before 
Harti, the justice, and of the evidence given by the plaintiff on 
Purdy, the trial, and this precludes the inference, that the 
defendant referred to an extra judicial oath, or to one 

not administered by competent authority. 
@2JohnsR.10. In Ward against Clark, * the words were, “he has 
. ’ sworn falsely;” “he has taken a false oath against me 
% in Squire Jamison’s court.” The Supreme Court of 
New York, state as a general rule, that for words making 
a charge of false swearing, no, action lies, unless the 
declaration shews that they were spoken with reference 
to a judicial proceeding ; that as it did not appear that 
Jamison had authority to act judicially, or that the words 
- , were spoken in a ‘discourse concerning a cause tried 
before him, they were not necessarily to be understood 
as conveying a charge of perjury. But here, none of 
the counts now under consideration, rest on the mere 
charge that the plaintiff had sworn falsely before the 
Magistrate, but in all of them, the words are stated to have 
been spoken in a discourse, concerning the trial of the 
‘ suit before the magistrate, in which the plaintiff had been 
sworn and had given evidence. _ By our statute, in such 
a suit, where the matter in controversy does not exceed 
twenty dollars, either party may, on oath. give evidence. 
Second assigament. The 8d, 4th, 5th and 6th counts 

are insufficient. and the verdict is general. 
In support of this assignment it is urged, that it does not 
* appear that the defendant charged the plaintiff with having 
sworn falsely, on a matter material to the issue, and the 

56 John’s R. 82, case M‘Glaughery against Wetmore, is relied on. ° 

In that case, the words “that is false,” spoken by the 
defendant, while the plaintiff was giving evidence on the 
trial of a cause, referred directly to what the plaintiff had 
said but the moment before. It was practicable and 
Convenient to shew, that the. particular statement, to 
which the imputaion referred, was material to the issue. 
The Court laid stress on the averment, that the evidence 
thus charged to have been false, was material; but did 
not say how the case would have stood without such 
averment, If the defendant, referring to the whole, 
instead of a particular part of the plaintiff’s evidence im 
the cause, had charged him with false swearing, would it 
have been. possible to prove that the allusion was to a 
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particular statement in such evidence. The 
allusion could be known only to the spea 
plaintiff could not be required to prove or to 
that allusion was. But if our opinion on this 
otherwise, the fourth count charges, that the 
said of the plaintiff, “ He has perjured hims 
trial ;” stating a colloguzum concerning the t 
mentioned. ‘There can be no doubt that these 
in themselves actionable. The principle has 


been recognized in England, and sometimes in the United 
States, that a general verdict on good and bad counts, 


will not sustain a Judgement for the plaintiff. 


doctrine has not been uniformly maintained by the 


courts of either country. Some Judges have 
it in some descriptions of action, while they | 


lowed it in others. A general verdict on an indictment 
containing good and bad counts, appears to have been 


uniformly sustained. 


It has long appeared to me, that this rule as to good 
and bad counts, was adverse to substantial justice. If 
there is a bad count in the declaration, a demurrer, or an 
application by the defendant for instructions to the jury, 


will afford to the defendant a convenient anc 


means of preventing a judgement against him for matter 


which is not a legal cause of action. But our 


1824, °“*to regulate pleadings at common law,” enacts a Acts of 182, 


“that no cause shall hereafter be arrested, re 


otherwise set aside, after verdict or judgement for any 
matter on the face of the pleadings not previously 
objected to: Provided, the declaration contains a sub- 


stantial cause of action, and a material issue 
thereon,” and has put this question to rest in 


The third assignment is on the ‘matters stated in the 
bill of exceptions, viz: The Circuit Court rejected evi- 
dence offered by the defendant, to shew that the plaintiff 


was incompetent, and ought not to have been 


as a witness in the suit to which the slanderous ‘words 


referred ; and refused to charge the jury, that 


suits between the same parties, were tried by the same 
Magistrate, on the same day, the words were not action- 


able, unless it was proved to which of the 


referred ; and also, refused to instruct the jury, that 
without proof of malice, or of injury to the plaintiff’s 


character, he could recover only nominal dama 
30 
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The comipetency of the plaintiff was a question for the 
magistrate before whom he gave evidence. Whether he 
was competent or not, the defendant was responsible for 
having imputed perjury to him; and, in this action, an 
inquiry into his competency was wholly irrelevant. It 
is not shewn, or to be presumed, that in making the 
imputation, the defendant explained to which of the suits 
he alluded. To which ever his allusion might be, the 
wrong to the plaintiff was the same. If the defendant 
had a justification, or any other matter of defence, which 
would have been good by referring the words to any 
certain one of the suits, there could have been no diffe 
culty in so framing his plea as to give him the benefit 
of all proper testimony. 

As to the other points in the bill of exceptions, the 
words as spoken, were in themselves actionable. It was, 
therefore, not necessary to prove special damage. The 
Circuit Court appears to have charged the jury, that no 
other evidence of malice was required than that the defen- 
dant spoke the words under the influence of unfriendly 
feelings. In this there was noerror. Let the judgement 
be affirmed. 


Judge Gay Le not sitting. 
Srton L. Perry, for plaintiff. 
Barton, for defendant in error. 





Irvine, administrator, v. WiTHERs. 


4. Declaration on a note payable at a particular place, and no aver- 
ment of special demand at such place , the defect if any is cured by 
verdict. 

2. Semble, that such demand and special request, need not be proved 
or alleged, in an action against the real debtor. 


In the County Court of Lauderdale county, James 
Irvine, administrator of Hugh Hagerty, brought an ac- 
tion of debt on a note which was as follows: “ On the 
first of January next, we or either of us, promise to pay 
to Hugh Hagerty, in New-Orleans, or bearer, to (at) the 
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house of Bedford and Mackey, seventy eight dollars and JULY 1827, 
twenty cents, value received, this 13th November, 1823, <— 
R.O.BENNETT, Seat. ore 
WM. F. WITHERS. SEA. Wihep. 

The defendant pleaded payment and ni/ debet; on 

which issue was joined. 
At the trial, the defendant objected to the reading of 

the note without proof of a demand of payment in New- 

Orleans, at the house of Bedford and Mackey ; and also 

requested the Court to charge the jury that they must 

find for the defendant, unless plaintiff proved that such 

demand was made in New-Orleans. The Court overe 

ruled the objection, and refused the charge under the 

issue joined in the cause. To those decisions of the 

Court, the defendant tendered his bill of exceptions, 

which was sealed. The jury found for the plaintiff. 
The Court afterwards, on motion of the defendant, ar- 

rested the judgement, on the ground that there was no 

special averment in the declaration, of demand of pay- 

ment of the note at the house of Bedford and Mackev, in 

New Orleans; and rendered judgement for costs against 

the plaintiff. 
CoatTEr, for the plaintiff, assigned in this Court for 

causes of reversal, 
1. That it was error to arrest the judgement, and ren- 

der judgement for costs against the plaintiff. ¢ giv A 
2. That it was error to arrest the judgement after . 

having decided the same point against the defendant, to 

which opinion he had excepted, and on which exceptions 

the dsteadinnn still relied . ‘ * hgacen Ab. 327, 
3. That if the declaration as filed, was defective, the 

defect was cured by the verdict on the defendant’s pleas. © ¢,3, Suing: 3? 
Cray, for the defendant in error. 319. f D & Ee 


§22, 1 Chit. PL 


This cause was argued at the last January term, and held 319, 402,631. 5 

. . . . . . Bo. 5 i. 

under advisement till this time, when the following opi-  xote.3 Johnsons 
nion was delivered os ci 


R, 461, 
By JUDGE SAFFOLD. 


Tue plaintiff contends that a demand was unneces- 
sary in the suit against the maker of, the note ; or if ne- 
nessary, that the defect has been cured by the verdict. 

The question whether the maker of a promissory note, 
or acceptor of a bill of exchange, being the original 
debtors, are unconditionally liable, notwithstanding a 
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JULY 1827, place of payment has been designated, or whether a de- 

“wy— = mand isto be regarded as.a condition precedent, appears 

v. to have been extensively agitated; and have jroduced 
* " great contrariety of decision in the English Courts, 

‘ In the various discussions and decisions in those 
Courts, material distinctions have been maintained on 
these and analogous questions, between the liability of 
original debtors, and such as are collaterally, or seconda- 
rily responsible. Distinctions have also been urged, 
and in some instances allowed, between the situation in 
this respect, of such as are bound by designations con- 
tained in the dody of the note or bill. and such as purport 
to be thus bound only by the terms of acceptances on 
bills. 

The drawee of a bill has an unquestionable right to 

pte \ accept or refuse his acceptance ; consequently he has the 
same authority that the maker of a note has to superadd 

qualifications or conditions to his promise, and the hol- 

der may receive or reject such acceptance. Ii is the ac- 

ceptance only which creates the presumption of funds in 

\ the hands of the acceptor. A strict analogy is admitted 

to exist with regard to the order of responsibility be 
tween a negotiable promissory note, after endorsement, 
and an accepted bill of exchange ; the maker of the one, 
and the acceptor of the other, (in ordinary cases,) are to 
be considered the real and primary debtors, generally and 
universally liable for their own proper debts, In either 
case, where no other place of payment is appointed, the 
law designates the residence or place of business of any 
such debtors, as the proper place of making payment, or 
any necessary demand; and notwithstanding the pro- 
mise may be to pay on demand generally, it is held by 
all authority, and universally conceded. that such original 
debtor may be sued and held to bail at any place, with- 
out any previous demand or notice from the holder of 
the instrument, though it has been transferred to the 
hands of a stranger. In such case, moreover, I appre- 
hend the debtor could not excuse himself from even cost 
or ivterest, by pleading and proving his readiness and 
willingness to pay at the proper time and place. If this 
be the law, I can hot imagine that injustie¢e or inconve- 
nience would more frequently arise to primany debtors, 
where a patticular place of payment is designated, under 
the rule that they shall be generally and universally liable, 
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with this qualification only, that if sued previous to a 
regular presentment made, they may by way of defence 
shew, if the fact be so, that they were ready and willing 
to pay at the time and place appointed, and thereby avoid 
costs and damages, and receive a discount sufficient to 
remunerate them for anv loss sustained in the difference 
of exchange or otherwise, by reason of the failure to 
make due presentment. Nor can I discover any suffi- 
cient authority or reason, for the distinction which some 
have insisted on. between the liability of acceptors of 
biilsand makers of notes; or as to the effect of stipulae 
tions respecting the place of payment, whether it be in- 
serted in the body of the instruments, or only in the ace 
ceptance of bills. : 

In a recent case before the English House of Lords, 
which is supposed to be analogous to the present, the 
question as to the necessity of a demand on the principal 
debtor, being deliberately considered, a decision was ren- 
dered establishing the affirmative of the proposition. 
This was a case of an accepted bill of exchange, contain- 
ing a designation of a place of payment in the acceptance 
only. The acceptor was sued without any averment in 
the deciaration of a previous demand being made at 
the place appointed for payment; a demurrer being filed 
to the declaration, the Court of B. R. overruled the 
same, holding the demand unnecessary. On a writ of 
error in 1820, the House of Lords, having before them 
the opinions, seriatim, of the twelve Judges, reversed 
the judgement, holding that actual presentment, and an 
averment to that effect, were essential to the plaintiffs 
title to recover. “ 

Hence, if we are to yield with servile obedience to re- 
cent decisions in E ngland, it will be found that, after a 
long and obstinate contest between the Courts of Kings 
Bench and Common Pleas, the principles contended for 
by the latter, and as above stated, have prevailed by the 
weight of the House of Lords. Yet I think it will appear, 
on a careful examination of all the Engltsh decisions, 
that a majority of the professional Judges have held the 
contrary doctrine. By the decision of the House of 
Lords alluded to, the opinion of a large majority of the 
twelve Judges was overruled, and which had been re- 
quested and given, it would appear, on the most delibe- 
rate consideration in that particular case. The Lords 
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were so influenced, I conclude, by the opinions and ar- 
guments of Lord Chancellor Eldon and Lord Redesdale, 
when, as I conceive the weight of the names as well as 
strength of argument was decidedly in the opposite scale. 
Without entering into a particular examination of the 
numerous adjudications involving the principle, and 
which could only be a repetition of what has been said 
by the Judyes in the case alluded to, and in one in the 
Supreme Court of New-York, in 1819, I venture to as- 
sume the position that a majority of the English Judges 
of professional eminence, have held the opinion, that in a 
proceeding against the principal debtor, (notwithstanding 
a place of payment is designated in either the body of 
the instrument, or the acceptance of a bill,) an averment 
of presentation is unnecessary ; that if such debtor has 
funds provided for the payment at the appointed place, 
he can, if sued, by bringing the money into Court and 
pleading his readiness and willingness to have paid at 
the proper time and place, and proving the same, make 
successful defence against the damages and costs of suit; 
and also avail himself in like manner, of indemnity for 
any injury sustained by reason of the difference of ex- 
change, &c. at the place designated, and that at which he 
may be required to pay. In support of this latter doc- 
trine, (among others,) may I think, be found the names of 
Ellenborough, Kenyon, Grose, Mansfield, and of the twelve 
Judges in the recent case mentioned, Best, Richardson, 
Garrow, Holroyd, Bayley, Graham, Richards and Chief 
Justice Abdctt, eight in number. Some of these Judges 
extend the principle much further, and maintain that ac- 
ceptors of bills and makers of notes, even where a place of 
payment is expressed, are generally and universally liable, 
without any restrictions or qualifications ; that place of 
payment is in no respect material, except with reference 
to drawers and endorsers, who are only collaterally re- 
sponsible ; whose liability is contingent, depending on 
the use of due diligence by the holder to get payment 
from the principal debtor. It may be true that some of 
those Judges have since yielded part of the doctrine. 

But it is not alone from the number or weight of names 
that my opinion is formed, I think sufficient contrariety 
of opinion has existed in the English Courts to leave 
the question entirely open with us for free and rational 
consideration, and that the reason and arguments which 
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have and may be offered against the necessity of the de- JOLY 1827. 
mand greatly preponderate. That the acknowledged “~~~ 


principle alone, that if the demand is to be regarded as a 
condition precedent, the failure to make it at the proper 
time and place, whether from negligence, mistake, casu- 
alty or whatever misfortune, must create a forfeiture of 
the debt, is of itself hostile to the common analogies of 
law, equity and justice, and conclusive against the doc- 
trine. Where the question can be viewed as between 
persons of equal merit, one of which must lose the 
amount of the debt, as in the case of payee or endorsee 
against drawer or endorsers ; and in proceedings against 
securities merely, no solid objection can exist against the 
exercise of rigid principles of decision; but such rules 
should not be applied in aid of the machinations or arti- 
fice of principal debtors, to screen them from their own 
proper original debts. I would calculate that in nine- 
tenths of the contracts for payment of money at a particue 
lar place, the difference to the debtor as respects the 
place is but nominal; that in a still greater proportion, 
such designations of place are made for the benefit of the 
creditor, or the mutual convenience of both parties ; and 
that it would be next to a miracle to find a creditor who 
would institute a suit at the risk of incurring the cost, 
losing the interest, and being delayed in the collection, in 
preference to making the demand at the place appointed, 
unless he had ascertained that the application would be 
fruitless. If this calculation be correct, the objection to 
requiring the averment and proof of the demand. is well 
founded in the argument aé inconvenienti. Because it 
would induce the necessity of making proof in all such 
cases, and procuring the evidence frequently from a con- 
siderable distance; sometimes from the place designated 
for payment to distant quarters of the globe, to which 
debtors have fled, in order to evade the payment; and 
when too, from common observation and the nature of 
commerce, the evidence would not be essential to the 
justice of perhaps, one case in fifty; and in these rare 
cases, I think it is shewn that ample justice can be other 
wise done. These views of the subject are to my mind, 
more convincing than the contrary arguments on which 
the recent English decision rests ; the most prominent of 
which are, that if the demand can be dispensed with, any 
persons, even the twelye Judges of England, and a gen- 
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tleman from Calcutta, after accepting bills payable at 
their bankers, and depositing the funds there to meet 
them, should they travel to a distance, may there be ar- 
rested, and found unprepared to pay, and be subjected to 
various losses and great inconvenience. If under such 
circumstances, the money could be immediately extorted 
from the worthy debtor, without inconvenierce, cost to 
the plaintiff or loss of interest, whereby any considerable 
inducement would be afforded to the indulgence of such 
iniquity or vexation, I might concur, in order to prevent 
it, in the propriety of encountering all the inconvenience, 
expenditures and dangers to which I have alluded, as 
likely to arise under the doctrine to which I dissent. 

In the decision referred to in the Supreme Court of 
New-York, in the case of Wolcott against Van Sant- 
voord, * which was an action by the payee against the 
acceptor of a bill of exchange, drawn payable at a particu. 
lar place, the question was presented on demurrer to the 
declaration, for the omission of an averment, that the bill 
had been presented at the place for payment. ‘The doc- 
trine was examined at considerable length bv Chief Justice 
Spencer, who delivered the opinion of a majority of the 
Court, and by Judge Van Ness, who expressed a dissent- 
ing opinion. The decision in that case was, on a full re- 
view of the authorities, that presentment was not a con- 
dition precedent to the plaintiff’s right of action; that in 
such case the time and place of payment is merely modal, 
forming no essential part of the contract; that it is in- 
cumbent on the defendant, whether the payee was at the 
place at the time of payment or not, to shew, in his de- 
fence that he was there ready and willing to pay, and that 
the payee did not come, &c.; that the consequence of the 
absence of the payee under such circumstances, unless he 
make a subsequent special demand, and there be then a 
refusal, are merely, that he must be content with receiv- 
ing the sum originally payable, and be himself liable for 
the cost. 

According to my conception, this opinion stands on 
the most solid basis. Among other arguments advanced 
in it, is one which has often been used in support of the 
principle, and to which] have betore adverted, that if 
presentment be a condition precedent to the liability of 
the acceptor, it must be emphatically so, as regards the 
drawer; and the result would be, that a failure to present 
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at the time, or at the place, would occasion a total loss of 
the debt; for if it cannot be recovered in an action on the 
bill, in consequence of an omission to ayer a presentation 
at the time and place, no other form of action will lie 
where thateproof cannot be made.” Chief Justice Spen- 
cer, in the same opinion, used another argument in sup- 
port of it, which appears to me unanswerable; which is, 
that *‘the nonattendance of the holder of a bill, at the 
time and place of payment, can produce no worse conse- 
quences to him than if he had attended, and the acceptor 
had also been present, and tendered the-money which the 
holder had refused to accept :” and he adds, “tunder such 
a state of facts, what is the legal consequence? It is per- 
fectly well settled that when a debt or duty exists, such 
as the payment of a sum of money, a tender of the money, 
though it be refused, does not extinguish the debt or 
duty ; but it remains obligatory on the party owing the 
debt or duty.” 

The dissenting opinion of Judge Van Ness in that case, 
contains little more than a passive acquiescence in what 
he conceived to be the current of decision in Westminster 
Hall, and a reference to the English adjudications on the 
question. He appears, however, to have assumed the 
fact, that the necessity of presentment had been more 
generally acquiesced in by the Judges of England than 
is shewn to be true from the opinion of the Judges as 
given in the late case before the House of Lords, to which 
I have already referred. He employs one argument, 
drawn from his own resources, to which he thinks no 
satisfactory answer has or can be given. It is, as I un- 
derstand it, that in order to charge an endorser of a note 
or bill, made payable at a particular place, a demand at 
such place is indispensably necessary ; that this necessity 
is hot created. or imposed on the holder by the terms of 
the endorsement, but by the terms of the note or bill, and 
hence he concludes that a demand is no less nec@ssary to 
charge the maker or acceptor than the endorser ; that giving 
notice to an endorser of the dishonor of negotiable 
paper, for the purpose of making him answerable, is a 
condition in law applicable to the. endorser only; but 
that the designation of a place of payment, by the parties 
themselvés, constitutes a condition in fact, and is appli- 
cable to all the parties to the paper, and each one may 
have advantage of it. 

In order to test the validity of this distinction between 
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the supposed conditions in fact afd in Jaz, it is necessary 
to inquire whether the distinction can be sustained on 
the principles of legal reasoning; whether there is the 
same policy and justice in discharging a principal debtor, 
on the ground of a failure by the holder of a ngte to pre- 
sent it for payment at the time and place appointed, that 
there is for exonerating a security, for the reason that due 
diligence has not been used to get the money from the 
principal. This is the simple question when fairly stated, 
and it furnishes its own answer. Drawers of bills after 
acceptance, and endorsers of either notes or bills, are but 
collaterally responsible. The acceptor of the one, and 
the maker of the other, have, according to the real fac: in 
most cases, and in legal presumption 27 all, received the 
original consideration for which the paper was given; if 
the money is not collected from them, it must fall asa 
clear loss on some one. Any failure to demand payment 
at the time and place mentioned, tends to increase the 
responsibility of the drawer: or endorser, by render- 
ing payment by the principal less certain. Rules for 
the government of commerce must be strict and uniform 
for the security of innocent persons. Principles govern- 
ing the liability of collateral debtors, who are virtually 
securities, should be established and understood. If, by 
the neglect of the holder of a note or bill to use due dil- 
gence in collecting the money of the principal debtor, 
the security be discharged, and the principal prove in 
solvent, the loss is only transferred from one to another, 
who is presumed to be less meritorious, as his negligence 
may have contributed to produce it. 

But 1s there the same reason for exonerating the prin 
cipal for a failure to demand payment at the place men- 
tioned, when, if he has provided the funds at the time 
and place, he may. avail himself of it as matter of defence 
against damages and costs, and satisfy the debt (which 
is at all.times.his own,) with the same amount of money? 
Had this distinction obtained between conditions in law 
and in fact, the practice of instituting suits on notes, paya- 
ble on demand, without presentment, could never have 
prevailed. I understand the law on these and analogous 
points, to rest on the general principle, that. absolute 
debtors shall not be discharged on legal quibbles, and 
that creditors have no inducement to sue when they can 
make prompt collection without. 

Ina late case of the United States’ Bank against Smith, ° 
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the supreme tribunal of the United States has clearly in- JULY 1827. 
timated its opinion on this question. The suit was by —— 
the endorsee against the endorser of a note, drawn paya- on 
ble at the Bank of the United. States; in the City of 
Washington. ‘The objection to the declaration was. that 
it did not contain an averment that a demand of pay- 
ment of the maker of the note was made where it was 
made payable. Judge Thompson, in delivering the opi- 
nion of the Court, said, “whether, where the suit is against 
the maker of a promissory note, or the acceptor of a bill 
of exchange, payable at a particular place, it is necessary 
to aver a demand of payment at such place, and upon 
the trial to prove such demands, was a question on which 
conflicting opinions had been entertained in the Courts 
of lV-stminster Hall. And after noticing the opinion in 
the late case, to which I have referred, of Rewe against 
Young’ in the House of Lords. and the contrary opinion 
reported in the fourth and seventeenth volumes of John- 
son’s Reports,“ he remarked that this question did not “1: lenoend 
necessarily arise in the case then before the Court, and 
they did not mean to be understood as expressing any 
decided opinion upon it, although they were strongly in- 
clined to think that, as against the maker or acceptor of 
such note or bill, no averment or proof of demand of 
payment at the place designated, was necessary. But 
when: recourse is had to the endorser of a note, very dif- 
ferent considerations arise ; he is not the or7ginal and real 
debtor, but only surety. That case, though materially 
different from the present, required a full investigation of 
the doctrine of liability, and after it had, as we may sup- 
pose, received due consideration, no doubt can exist, as 
to what would have been the decision of that Court, had 
the question been directly involved. 
Hence, I entertain the confident opinion that, where the 
suit is against the: original and principal debtor, no aver- 
ment or proof of a demand is necessary to sustain the 
action. 
On this point, however, some of the Judges necessary 
to constitute the majority, are not fully satisfied, and de- 
cline giving any opinion uponit. But Judge White con- 
curs throughout in the opinion I have expressed. On 
the other ground relied upon by the defendant in error, 
a majority concur, and decide that the verdict cured the 
defect in the declaration if any existed. Therefore, the 
judgement below is reversed, and judgement rendered 
for the plaintiff in this Court. 
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M‘Jimszey v. TRAVERSE. 


After a submission of all demands, claims and matters in @ifference to 
arbitrators, «nd a final award, one of the pzrties cannot be relieved 
as to a cjaim which he forgot to lay before the arbitrators, 


JUDGE WHITE delivered the opinion of the Court. 


Te bill of M‘Jimsey states that he and the defen- 
dant, Traverse, having been partners in trade, and wish- 
ing finally to settle the accounts between them, referred 
the settlement to the award and determination of three 
arbitrators ; that the arbitrators made an award ; that the 
complainant entirely forgot to Iay before them a claim 
for $440, which he had paid to one Browning for the use 
of the firm. The bill prays for a decree for the money 
so paid, and for general relief. 

Traverse, by his answer, admits the partnership, and 
the submission and award; that after the award, com- 
plainant told him that he had paid this sum of money to 
Browning, and that he had not laid his claim therefor 
before the arbitrators. The defendant denies that he 
acknowledged the claim and ali knowledge of it, but from 
what complainant told him, and resists the application 
for relief. 

It appears that mutual bonds of submission © were 
given, the conditions of which were as comprehensive as 
words could make them, submitting all matters in dif- 
ference, and all demands, suits, claims, &c. &c. 

It will be unnecessary to notice the testimony taken in 
the case, as it has no bearing on'the point on which our 
decision will be made. 

The Circuit Court dismissed the bill, and we are now 
required to examine if there was error in this. 

We are of opinion that, after a submission of all de- 
mands of the parties against each other, and an award 
thereon, the award is a conclusive bar to an action for 
any demand subsisting at the time of the submission and 
award, though the demand for which the action is brought 
was by mistake omitted to be laid before the arbitrators, 


‘and was not considered or decided on by them: The 
12John.R, 311, case of ‘Wheeler and Van Howlen, “is a decision of 


high authority, precisely on this point. Between that 
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case and this we can discover no shade of difference in 

rinciple. There the same authorities were relied on. as 
have been relied on here, for the plaintiff in error, and 
were shewn by the Court to be widely different in‘ the 
principles they sustain, from that on which relief wa 
praved for, in this case and in that. The case referred 
to is so decisive, that we deem it unnecessary to refer 
to any other. We believe that none conflicting with it 
in principle can be found. 

It is the unanimous opinion of the Court, that the 
judgement be affirmed. 

Jupce CrensHaw not sitting. 

Beené, for plaintiff in error, cited authorities in sup- 
port of the assignment of errors. ¢ 

Gorpow, for defendant in error. 


Ropertson & BARNEWELL v. Kennepy & KITCHENS. 


A deed of conveyance for lxnd, though not recorded or attested by a 
subscribing witness, may on proof aliunde be read in evidence, 


In Mobile Circuit Court, on a trial on the general issue 
in trespass to recover possession of a lot of ground, Ro- 
bertson and Barnewell, plaintiffs, against Kennedy and 
Kitchens, defendants, the plaintiffs offered to read in evi- 
dence a deed of conveyance for the lot from Addin 
Lewis, mayor of the city of Mobile, to them. 
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The deed recites that, pursuaut to the act of Assembly 412s Ala. 784, 


of December, 1819, ** to incorporate the city of Mobile,” ¢ 


the mayor and aldermen, on the 8th day of March, 1820, 
laid a tax on the reahand personal estate within ‘he city 5 
that this tax due on. this lot not being paid, it was duly ad- 
vertised, &c. as required by the statute, and offered at 
public sale, and bought by the plaintiffs: they bidding the 
highest sum. The deed was subscribed by Lewis as 
mayor, with the seal of the corporativn annexed, but not 
attested by a subscribi .g witness. 

On the same paper with the deed, was the certificate of 
Edward Hall, “one of the justices of the quorum for 
Mobile cgunty, dated 30th April, 1821, that on that day, 
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JULY 183%. Addin Lewis, Esq: mayor of the city of Mobile, per. 
wy = sonally appeared before him, and acknowledged that he 
ae signed, sealed and delivered the deed, on the day therein 
ico metitioned. 
“eieehcos The deed did not appear to have been recorded. 

The defendants objected to its being admitted in evi- 
dence. the Court sustained the objection. The plaintiffs 

excepted, and assigned this matter here as error. 


Acre, for plaintiffs. 
The deed was from the mayor, on behalf of the cor- 
poration, and by authority ofa statute, making him their 
a2 Rae. Abr. 13. organ for this purpose. It was then the deed of the cor- 
Pil Ey aig, | poration, and it was under their ‘common seal. The seal 
proves itself. ¢ 
en, rR. | Neither at common law nor by statute, are subscribing 
193. Witnesses necessary to a deed of conveyance. ° Let the 
counsel for the defendants point to a statute, which 
makes subscribing witnesses necessary to the validity of 
the deed. 
But it had been acknowledged by the mayor, before Mr 
Justice Hall. True, in his certificate, he styles himself 
* justice of the quorum,” instead of justice of the Cotnty 


Court. But as to powers and duties, at least as to taking 
the acknowledgement or probate of deeds, these offices 
were the same. 

The justices of the quorum held the County Courts, 
and took the probate of decds. By the act of 1819, these 
and other powers were vested in the justices of the 

e Laws Ala. 186, County Courts, established by that act.‘ At the time 


188. " ; . 
when Mr Hall’s certificate was given, we had no officers 


styled justices of the quorum. It is fairly to be inferred 
that he was then a justice of the County Court, and 
that by a verbal mistake in the certificate of acknowledge- 
ment, he was styled justice of the quorum. Such certi- 
ficate from the proper officer, entitles a deed to be re- 
@ Laws Ala. 254 ceived in evidence in any of our Courts. ¢ But if the cer- 
tificate was not sufficient, we might have proved the seal- 
ing and delivery by witnesses, although they had not 
subscribed their names to the deed. The decision of the - 
Circuit Court denied us the opportunity of doing this. 
Barton, for defendants. 
By the ordinance for the government of the territory 
north west of the river Ohio, which, except the last ar- 
ticle, was made the law for us, while under tlie territo- 












it i ll 








SUPREME COURT OF ALABAMA. 


rial government, real estate is to be conveyed by deed of sige —. 


lease and release, or bargain and sale, attested by two .3. ie: 
witnesses.“ By the schedule to our constitution all laws Baracwell 
then in force, are continued in force untilrepealed. This Kennedy ana 
law has not been repealed. To require two witnesses to Rae Ps. 
a deed for Jand, is not a merely formal and useless’ rule. “2, 9. bos 
It must be evident to every legislative body, that great 
caution is necessary in prescribing the means for divest- 
ing one man oi real estate and vesting it in another. An 
impostor may acknowledge the deed in the name of the 
owner, or the hand writing of the owner may be counter- 
feited so as to deceive those most familiar with it, par- 
ticularly after his death and. the lapse of years. Sub- 
scribing witnesses specially called to attest an important 
transaction, afford a ready means of ascertaining the iden- a 
tity of the bargainor. ” "apt aio me. 
But Mr Acre contends that this is the deed of this 
corporation under their common seal, and therefore evi- 
dence per se. Has the seal of the corporation of Mobile 
acquired such notoricty as to be known to all the judi- 
cial officers of the State on mere inspection? There are 
perhaps more than fifty corporations in this State, having 
power to adopt a common seal, and break and alter it 
at pleasures Who is there who is acquainted with each 
of all these seals? © But is it the deed of the corporation? ¢3Strkie’s Ey. 
The statute referred to by Mr Acre, constitutes the $03. 19 Joh 
mayor, not-the mayor and aldermen, the organ by whom 
the deed is to be executed for real estate sold for the cor- 
poration taxes. Lands are sometimes sold by the tax 
collector, the sheriff or the coroner, by authority of the 
Jaw, and they are required to make deeds to purchasers. 
In such cases, did the levy and sale vest any title to the 
land, in the State, the county or the creditor, for whose 
benefit the sale was made? In this case, was the corpo- 
ration of Mobile, to whom the taxes were due, vested 
with title to the lot, during the course of the proceedings? 
But take it as the deed of the corpcration, or deed of the 
mayor, I contend that the attestation of witnesses was 
necessary, and there can be, doubt but legal proof of seal- 
ing and delivery was. 
Does Mr Hall’s certificate afford such proof? He states 
that on the 30th April, 182i, he received and certified 
the acknowledgement as a justice of the quorum. Jus- 
tices of the quorum, then, had no powers in this State; 
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JULY 1837. the Office was extinct. Is it to be presumed, against the re. 
~~ cord, against Mr Hall’s own certificate, that he was a jus. 
Barnewell tice of the County Court and that he certified in that char- 
Kennedyand acter? In the case of Rhodes against Sueed, * this Court 
; decid'd, that all the. powers of justices of the quorum 
ers Als BR: were not vested in the justices of the County Court. The 

, terms then are not convertible. 

Hitcucocx in reply. 

If the deed be good, though not attested by subscrib. 
ing witnesses, the bill of exceptions shews that it was ex- 
cluded by the decision of the Court, before we could ad- 
vance so far in the case as to call witnesses to prove it. 

By the ordinance of 1787, realestate may be conveyed 
by lease and release, bargain and sale, &c. attested by 
two witnesses. So'far.as the words in the ordinance can 
be viewed, as restraining the power to convey land, the 
restriction is not to be extended by construction, The 
ordinance enacts that real estate may be conveyed in this 
manner, provided the conveyance be recorded within one 
year after proper magistrate’s courts and registers shall 
be appointed, &c. It cannot, even with plausibility, be 
: contended that recording the deed is now necessary as 

between bargainor and bargain¢e, whatever may be the 
effect of the omission, as to subsequent purch&sers with- 
out notice. This provision of the ordinance was, by its 
terms, to continue in force onlv * until the Governor and 
b Laws Ala. 24. Judges shall adoptlaws.” The statute of 1803 ° was the 
law adopted, and superseded these rules of the ordinance. 
This statute enacts that a deed acknowledged and certified 
as therein directed, shall ‘be received in evidence. Mr 
Acre has, I think, sufficiently shewn that at common law 
subscribing witnesses were not essential to a deed ; and 
itis¢ems to me that it would be’ very useless legislation, to 
require subscribing witnesses to a,decd formally ac- 
knowledged before the proper tribunal. Yet Mr Barton’s 
argument appears to go to shew in the teeth of the statute, 
that such acknowledgement and certificate of it avails 
nothing, unless the names of witnesses appear on the 
deed As to the supposed policy of requiring subscrib- 
ing witnesses, it is obvious that it would be at least as 
easy for an impostor to pass for the true man with them, 
as before the Court, Judge or Magistrate. 

But in making the deed, the mayor acted on behalf of 

the corporation of which he was the head. If he had 
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ceased to be mayor, his successor in the office mist have 
made the deed. If the corporation had owned and made 
a private sale of any real estate, would not the deed for it, 
by their order, have been made by the mayor under their 
common seal as this was? But the authorities cited by 
Mr Acre shew that the seal proves itself. The principle 
must, I think, be familiar toevery lawyer. The very ob- 
ject of a common seal is, that from its notoriety, it may 
evince and authenticate the acts of the corporate body 
which his adopted it. Nothing against this is to be ine 
ferred from the number of corporations in the State. The 
creation of all of them is to be found in our statute books. 
They are all of notoriety. The mayor and aldermen of 
Mobile are a judicial body; if they can break and alter 
their seal at pleasure, so may the great seal of the State 
be changed. ‘The seals of the many Courts in the twenty- 
four States may be changed; and will it be said that when 
a document, under the seal of the State, or a transcript of 
a Court from the Court of another State is offered in evi- 
dence, the seal must be proved by evidence aliunde, be- 
fore it can be read? A patent from the United States, 
or from the State for land, is a deed of corveyance. Is 
neither of these good without two subscribing witnesses, 
and can neither be read in evidence until the seal is 
proved? The mayor acted in his public and not his in- 
dividual character. It was not his signature, but the 
seal of the corporation, shewing that the sale and con- 
veyance were by their authority, which gave validity to 
the deed. 

But if Mr Hall, when taking and certifying the ac- 
knowledgement, was a justice of the County Court, the 
statute in so many words enacts, that the deed shall be 
reccived in evidence. This certificate shews that in the 
county of Mobile, he took upon himself to receive and 
certify the acknowledgement ; he annexes to his signature 
the initial letters denoting a justice of the County Court. 
If the public officers of the State are, in their official acts 
known to our Courts, it would seem that from this cer- 
tificate, he should have been known at least to the Circuit 
Court of the same county, as a justice of the County Court; 
and that the words justice of the quorum, (an office not 
then exi-ting here,) should have been considered as mere 
surplusage. 
32 
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JUDGE CRENSHAW delivered the opinion of the 
Court. 


Tue ordinance of 1787, as extended to this country, pre- 
scribed certain fundamental principles for our temporary 
government as a territory of the United States. It is nota 

artof our permanent municipal law. It was superseded 
By the adoption of our State Constitution. By the com. 
mon law, subscribing witnesses are not essential to the 
validity of adeed. The sealing and delivery may be 
proved by other testimony. The ordinance prescribed 
certain modes by which real estate might be conveyed, 
but did not declare void other modes of conveyance 
which were valid at common law. If the ordinance 
were yet in force, it would not avoid the deed in ques- 
tion. Our statute of 1803, does not vary the doctrine of 
the common law, but prescribes the mode in whieha 
deed shall be acknowledged or proved and admitted to 
record ; and enacts that when thus acknowledged or proy- 
ed, and duly certified or recorded. it shall be received in 
evidence. But if not so acknowledged, proved or re 
corded, it may still be received in evidence, on proof of 
its sealing and delivery as required by the common law. 
We are inclined to think that the officer who received and 
certified the acknowledgement, being called a justice of 
the quorum, does not avoid his act or diminish his au- 
thority as a justice of the County Court, and that on his 
Certificate as set out, the decd should have been received 
in evidence. But whether it be viewed as the deed of 
the mayor or of the corporation, subscribing witnesses 
Were not necessary. It was competent for the plaintiffs 
to prove the sealing and delivery by evidence aliunde. 
But this it seems they were not permitted to do, and the 
deed was rejected for the want of subscribing witnesses. 
It is the ananimous opinion of the Guurt, that the judge- 
ment be reversed and the cause be remanded. 


The Cuier Justice not sitting. 
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Dittauunty v. Parry & Co. 


pP & Co. draw, and H_ their clerk, accepts a bill or change ticket for 
twenty-five cents, payable wher the amount ef five dollars in tick- 
ets shall be presented at !\is office. H- having had no office apart 
from the store house of drawers, and afterwards having left the 
State, a demand of drawers is not necessary to sustain an action 
against them. 


DILLAHUNTY recovered a judgement against Parry & 
Co. before a justice of the peace, and they appealed to 
the Circuit Court. On the trial there, he produced in 
evidence, as the foundation of his claim, a paper as fol- 
lows: 

25 No. 268. 25 

Hartwell H. Hobbs, 

Pay the bearer twenty-five cents in current bank notes 
whenever the amount of five dollars of my change tickets 
are presented at your office. Bainbridge, Sept. 12, 1821. 

SamvuE.L M. Parry & Co. 

Accepted, Sept. 13, 1821. H. H. Hobbs. 

It was proved that Hobbs, at the time of accepting this 
and other similar tickets, was a clerk in the store of the 
defendants at Bainbridge ; accepted merely for their ace 
commodation ; would have incurred no liability to them 
by failing to pay the tickets when presented ; that he had 
no office separate from the store and counting room 
of defendants; that no funds were specially set apart 
under his control for the payment of such tickets; 
that some time before the warrant issued, the defen- 
dants having declined the mercantile business, and their 
store house, &c. being occupied by other persons, their 
account against the plaintiff was presented to him by a 
constable, in whose hands they had placed it for collec- 
tion. The plaintiff offered to the constable in payment, 
change tickets as above stated, to an amount exceeding 
five dollars, which the constable refused to take in pays 
ment, having been instructed to receive nothing but sil- 
ver or gold in payment of the account. Hobbs, the ac- 
ceptor, then and for some time before, was residing in 
Tennessee, and was not in the service of defendants. 

The Circuit Court decided that the plaintiff, not have 
ing demanded payment of defendants, was not entitled 
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to recover. Having by bill of exceptions stated the evi. 
dence, &c. on the record, he prosecuted his writ of error. 


Hopkins, for plaintiff. 
Cray and Ormonp, for defendants. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 


In this case, it is not necessary to decide whether no- 
tice should be given to the drawer of a demand made of 
an accommodation acceptor and of his refusal to pay It 
is clear that the drawers of this bill intended that it should 
circulate as a bank note, not that it should have the cha- 
racter of an ordinary bill of exchange.. Hobbs had no 
interest in it; he accepted merely as the servant of the 
drawers. They did not intend that he should incur any 
liability. He had no office of his own when he accepted; 
and for some time before the commencement of the suit, 
was out of the employment of the drawers and residing 
out of the State. Under these circumstances, we are of 
opinion that the Circuit Court erred in requiring proof of 
a demand of the drawers. Let the judgement be reversed 
and the cause be remanded. 

-Jupce Wuire having been of counsel, gave no opi- 
nion. 


Notre. See Chitty on Bills, 258, 359. 





Lanprum v. Brooksuire, executor, &c. 


1. The possession of a note made to be discounted in bank, by the 
security, is not sufficient evidence per se, to sustain an action against 
the principal. 

2. To support a common count, it is necessary to prove every thing 
which it would be necessary to aver, if the count was special: 


Tus was an action of assumpsit, brought by Brook- 
shire, executor of Branson, in Clarke Circuit Court, 
against Landrum, on a note, of which the following is 
a copy: 

®200.. Ninety days after date, we, Jesse Landrum as 
principal, and John D, Lowry and N. Branson as secu- 
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rities, promise jointly and severally, to pay to the Presi- JULY 1827. 
dent, Directors and Company of the Tombeckbe Bank, or “7~™ 


order, two hundred dollars, payable and negotiable at 
said Bank, for value received, this 7th May, 1819. 
J.B. LANDRUM, Seat. 
J.D. LOWRY, SEAL. 
N. BRANSON, SEAL. 
The plaintiff filed a declaration containing the common 
money counts, and the defendant pleaded the general 
issue. A trial was had at March term, 1826, and a ver- 
dict found for the plaintiff. The defendant took a bill of 
exceptions, the matter of which was assigned for error. 
A.B. Cooper, for plaintiff. 
Goope, for defendant in error. 


JUDGE GAYLE delivered the opinion of the Court. 


Tue declaration in this case contains only the common 
money counts. In support of the action, the defendant 
in error produced the note, which was the only eviderice 
offered. It was objected to by the plaintiff in error, but 
the Court decided that the note being in possession of the 
security or his administrator, it was prima fac?e evidence 
it had been paid by him. This decision is now assigned 
as error in this Court. It is the opinion of the Court, 
that the defendant should not have been put on his 
proof till it was shewn that the note had been deli:ered 
to the payees, and was bona fide their property. It is pro- 
bable that it was offered to obtain a discount in the bank; 
and if so, the plaintiff in the action was bound to prove 
it was accepted and discounted, for otherwise it imposed 
no liability on the makers. There are so many ways by 
which the note might have come to the hands of the secu- 
rity, even before it was offered for discount, that it would 
be dangerous to permit a recovery on this kind of evi- 
dence. It may be laid down as a general rule, that what- 
ever is necessary to be allegedina special count, must be 
proved to support a common count for the same cause of 
action. Ifa declaration had been framed on the special 
circumstances of this case, the allegations that the note 
had been accepted by the payees, and paid by the secu- 
rity, would have been indispensable. It is unnecessary 
to notice the other-assignment of error, The cause must 
be reversed and remanded. 

JupGcE CrensHaAw dissenting. 
Curer Justice Lipscoms not sitting, 


Landrum 
v. 


Brookshire. 
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Grice v. Jonegs, administrator. 


1, When the statute of limitations begins to run, it continues to run, 
noj withstanding an intervening disability to sue. But if the time 
limited. has not elapsed at the death, one having the righ! of action, 
his executor or administrator may sue within twelve months from 
his death. 

2. The slave in controversy, hired to defendant to continue in his 
service till d-manded. A special demand necessary. 


The CHIEF JUSTICE delivered the opinion of the 
Court. 


Tuts was an action of detinue, brought by Jones, as 
administrator, for a negro man, of the property of his 
intestate. The defendant plead the general issue, and 
the statute of limitations. To this last plea, the plain- 
tiff replied, that the action was not barred at the death 
of his intestate, and had not been barred since he be- 
came administrator. To this replication the defendant 
demurred. The Circuit Court gave judgement for the 
plaintiff, sustaining his replication, and Grice assigns this 
as error. 

When the statute of limitations begins to run, it will 
continue running, although a disability to sue may inter- 
vene. But by the equitable construction of the fourth sec- 
tion of the statute of 21 James I. it has been held that, 
where the action was not barred at the death of the testa- 
» tor, his executor shall be allowed twelve months from 
: the time uf his death to commence suit, although the bar 

would have attached before the year had elapsed. Our 

Statute is similar in its terms, and should receive the 

sane equitable construction. The replication does not 

shew what time elapsed between the death of the intes- 

a tate and the institution of the suit ; it may have been true, 

286, 2Stark.Ev. and yet no answer in law to the plea. It ought to have 
Laws Ala. 460, Deen overruled. ° 

By the bill of exceptions, it appears that the defendant 

prayed the Court to instruct the jury that, if they be- 

lieved that the slave in question had been hired to him 

to continue in his service untildemanded, a special de- 

mand was necessary before the plaintiff could have the 

right of action; which instruction was refused, and the 

Court instructed the jury that service of the writ was 2 
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sufficient demand. This matter is also assigned as error, JULY 1827. 
We are of opinion that, if the slave was hired on these oe 
terms, a special demand must precede the right of action, * 
unless the defendant set up an adverse right to the prow = 7" 
perty, disclaiming or inconsistent with the hiring. The 
judgement must be reversed and the cause remanded. 
JupGe GAYLE not sitting. 
TuorinGTon, for plaintiff. 
H. G. Perry, for defendant in error. 
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Faris and Poweitrt v. Kina. 


1, Defendant offers to prove usury by his own oath. Plaintiffon oath 
denies part of the facts stated by defendant. Such statements of 
defendant going to prove usury, as are not directly denied, are 
though admissible evidence, 

2 A note made for purpose of raising money for maker, and sold at 
a discount beyond the legal interest, is usurious, and the buyer, 
though ignorant of the original taint, cannot recover on it. 


Dest in the Circuit Court of Shelby county, Edmund 
King against James W. Faris and Edward Powell, on 
their bill single, for $500, dated 22nd April, 1824, payable 
to Isaac Johnson, 1st January, 1825, and by him assigned 
to the plaintiff. 

The defendants plead several pleas, all in effect, aver- 
ring, that the note was given in consideration of $400, 
lent by King to Faris, and in violation of the statute to 
regulate the rate of interest. Issues being taken on the 
pleas, the defendant, Faris, on the trial, offered to prove 
by his own evidence, that he applied to King to lend him 
$400, and offered to pay $500 at the time of payment 
mentioned in the note. Plaintiff replied that he could 
have the money, but that he must go and get a note 
drawn, for it would not do for him (plaintiff) to know 
much about it. Faris had a note drawn for $500, payable 
in currency, on the Ist of January, 1825, and sent it to 
King by Johnson, (the endorser of the note now sued on,) 
to get the money, who returned it, saying that King would 
not accept a note for currency, but required one for dol- 
lars, This note was then destroyed, and the note now 
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sued on drawn and signed, Faris then called on the 
plaintiff, and they went together to the house ot Johnson to 
procure his endorsement. Faris gave the note to Johnson, 
who endorsed and delivered it to the plaintiff, and then said 
to Faris, “you are to get the money, come and see if you 
like it.” He approached and received the $400 from the 
plaintiff. and then said to him, that he wanted the $400 
for a special use, and needed $5 more, which he wished 
to get from plaintiff on account of work that he was do- 
ing for him. Plaintiff refused to let him have the ¢5; 
that he, Faris, had requested Powell and Johnson to be- 
friend him, Faris, in getting the money, as above stated. 

The defendants further offered to prove by the defen- 
dant Powell, that he signed the two rotes above men- 
tioned, at request of Faris, and as his security, to raise 
the $400 for him; and that Poweli received no conside- 
ration. 

These statements being reduced to writing, and offered 
as evidence for the defendants, pursuant to the 4th and 
5th section of the statute of 1819, to regulate the rate 
of interest, * the plainuff made affidavit to a statement to 
the following effect: that Faris might have been in need 
of $400, but he denies that he ever applied to him for 
the loan of that sum; that he never told him that he 
could have the money on getting a note made, or used 
any such expression as that it would not do for him to 
know much about it, or had any conversation like it ; that 
Faris‘come to him and inquired what he would give for 
$500 on Powell? He answered $400. Faris did not say 
that he would get Powell or any person to make the note, 
or to whom it was payable, but it was plaintiff’s impres- 
sion that it was payable to Faris. He had spoken of build- 
ing a house for Powell. Plaintiff had paid him more 
than $500 in advance, on a contract for building ; that 
plaintiffs knows nothing of the understanding between 
Faris, Powell and Johnson, or either of them; has no 
knowledge or recollection of the note payable in cur- 
rency, but if such had been offered, he would have re- 
fused it, and thinks that if such had been offered, and he 
had sent Johnson to get a new one, he should have recol- 
lected it. Faris proposed to him to go to Johnson, saying 
that he wanted money, and also, to ascertain if he could 
get a horse of Johnson. Plaintiff answered that having 
business in that direction, he had no objection to going by 
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Johnson’s. On’the way plaintiff asked Faris if he had JULY 1827. “| 


Powell’ s note; he replied “that is none of your busi- —“v~" 
Faris and Powell 


ness.” A short time after their arrival at Johnson’s, y, 
Johnson took plaintiff aside, shewed. him the note on es 
which this suit is brought, and asked what he would . 


give for it; plaintiff replied $400 ; the bargain was struck ; 
the money paid to Johnson, and the note endorsed and 
delivered by him. Plaintiff nevet saw the note in pos- 
session of Faris; did not go to Johnson’s to procure his 
endorsement ; had no agency in the business farther than 
is above stated: and when he received the note, did not 
know that the negotiation -was for the benefit of £ aris, 
though he was present and received the money. 

The Circuit Court being of opinion that the plaintiff, 
as,required by the statute. had sufficiently denied the 
truth of what the defendants had offc-red to swear to, re- 
jected the evidenre-which they so offered to give. To 
which the defendants excepted, &c. 

Verdict.and judgement against the defendants for the 
debt $50, damages. and the costs. The plaintiff releas- 
ed $110 of the judgement. The judgement was rendered 
at April term, and between the 16th and 25d April, 1826. 

Faris and Powell here assigned the matter of the bill 
of exceptions as error. 


~ a 


Kextry and Hurcuinson, for plaintiffs. - 


Marois and Barton, for defendants in error. 


JUDGE SAEEQLD delivered the opinion of the 
majority of the Court. 
THE question presented by the bill of exceptions is, 
does the affidavit of the plaintiff in the action amount to 
a denial of what the defendants offered to swear against 
him? 
By the fifth section of the act of 1819, ‘‘to regulate the 
rate of interest,” ¢ it is enacted “that in all cases whatso- ¢ Laws Als, 445 
ever, when any suit or action shall be brought in any 
court of record in this State, touching or concerning any 
usurious bond,” &c. the borrower or party to such usu- 
rious bond, &c. shall be a good and sufficient witness to 
give evidence of such offence: provided, that if any per- 
son against whom such evidence is offered to be given, 
will deny on oath, to be administered in open Court, the 
truth of what such witness offers to swear against him, 
33 
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JULY 1827, then such evidence shall not be admitted. By the fourth 
2 Tl Prac 8€Ction of the same act, the obligor or obligors shall be 
. deemed competent witnesses to prove the usurious con. 
* _ sideration. 

The plaintiff’s affidavit in this case, does not deny the 
conversation with Faris as to his advancing $500 on 
Powell's note for $400; that Faris carried the note when 
they went together to Johnson’s, and delivered it to 
Johnson, who then endorsed and delivered it to the 
plaintiff ; that Johnson said to Faris, “‘ as you are to re. 
ceive the money, come and see if you like it ;” that John- 
son, immediately after receiving the moncy, paid it over 
to Faris. Nor does the plaintiff deny that the sole ob- 
ject of the negotiation, between the obligors and endorser, 
was to obtain the £400. by the bond for $500. There 
appears to have been no liability imposed or intended by 

the bond until it passed into King’s hands. 
xiving the most charitable construction to his affidavit, 
all that can be made of it, is that he was ignorant of the 
articular scheme adopted by the obligors and endorser, 
itis statements, which contradict the statements made by 
thé defendants, merely tend to shew that he had no 
3 . knowledge of, or direct participation in, the creation of 

the bond for an usurious purpose. 

““® The testimony of the borrower, like other testimony, 
may consist of statements of several distinct facts. It 
would seem -absurd, to say that the defendant must be 
admitted as a witness, unless every fact stated by him is 
denied on oath by the plaintiff; notdoes it seem more 
reasonable that the whole evidence which the defendant 
offers to give, shall be rejected, because the plaintiff has 
denied one or more of the facts of which it consists, while 
other material facts, perhaps sufficient to sustain the de- 

xi fence, remain undenied. We are bound to give’to the 
' statute such construction as will suppress the mischief, 
i and advance the remedy contemplated by the Legislature. 
= Throughout the statute it appears to have been the object 
of the Legislature to provide means bv which all usurious 
dealings, however artfully disguised or secretly arran;ed, 
may be detected and exposed to the animadversion of the 
law. The statute declares that all contracts, for a higher 
rate of interestthan that established by law, shall be 
utterly void ; impdéses a penalty for taking more, to be 
recovered by action of debt; requires that the grand 
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juries shall be charged to present, and that the solicitor JULY 189 
shall prosecute every person who may violate the statute; “ ™ 
and by the fourth’and fifth sections, and under the pro- cute ut Coan 
viso or restrictionialready mentioned, makes the obligor, 
borrower, or party to the usurious contract, a competent 
witness to prove the usury.” The terms of the fifth sec- 
tion have a general application to all litigation in relation 
to usury, wherein the borrower or party would, without 
the aid of the statute, be incompetent by reason of his in- 
terest. A construction admitting him as competent, ouly. 
where he was free from interest and uncontradicted by 
the other party, would make this part of the statute ope- 
rate to narrow instead of enlarging the means for detect 
ing usury. On the other hand, to’ admit the defendant, 
without any qualification, to give evidence of usury, 
would hold out « dangerous temptation to perjury. The 
statute makes him a competent witness as to this matter, 
although interested, provided the person’ against whom 
he offers to give such evidence, will not on oath deny the 
truth of what the defendant offers to swear. The Court 
can indulge no speculations as.to the credibility of the 
parties, nor say that, if the plaintiff deaigs and thereby 
excludes a part of the evidence which the defendant 
offers to give, the remainder, though undenied, is ‘un- 
worthy of credit. So much as remains undenied, if ma- 
terial, must, we think, be admitted for the consideration of 
the jury. 

In this case, were the facts to which the defendants 
offered to swear, and which the phiintiff did not on oath 
deny, material in sustaining their plea? 

If a note or bond be piven on usurious consideration, 
it is void. It remains void in the hands of any one to 
whom it may come. If given on a legal consideration, 
and free from usury in its origin, no subsequent illegal 
contract in*which it may be transferred, can impair the 
holder’s right of action against the original debtor ; but 
the endorsee of a note purchased at a discount greater 
than the legal rate, can recover from his endorser only 
the sum which he paid for it. A note drawn for the 
purpose of being discoanted at an usurious rate of inte- 
rest, and endorsed for the accommodation of the maker, 
is void in its original formation. * The latter case does not, a16 tohn. 44 
in any material feature, differ from the one under con- jo73sa'"5™™ 
sideration ;admitting that the plaintiff was ignorant that 
the bond did not pass from the obligors to the endorser 


King. 
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in the ordinary course of business. If there be any dif- 
ference, if no consideration passed between the original 
parti¢s and the bond was made in order to obtain the 
money from the plaintiff at an usurious rate, this would 
appear to be the stronger case of the two. In that case 
the notes were drawn for the purpose of enabling the 
payee to raise the money for himself. In this the de- 
fendants offéred to prove that the bond was made solely 
for the purpose of enabling one of the obligors to raise 
the money at an usurious rate of interest. In both the 
cases cited, the principle is recognized, that a note made 
for the accommodation of the maker or payee, for the 
purpose of raising money at an usurigus rate of interest, 
ard sold by such person at a discount greater than: the 
lawful rate of interest, is void.in its original formation, 
and it is immaterial whether the assignee, know of the 
circumstances or not. Many other authorities were re- 
ferred to in the argument, some sustaining, and none 
directly impugning this doctrine. 
It-is the opinion of the majority of the Court, that th 
judgement must be reversed and the cause be remanded. 
The Cuier,Jusrice and JupGe Wuitr concurred, 


By JUDGE CRENSHAW. 

Tue statute which has been referred to, authorizes a 
party coming within its provisions, to give evidence on 
his own behalf. That a party in interest shall be a wit- 
ness for himself, is in derogation of rules of evidence, 
which have been sanctioned by the wisdom and expe- 
rience of ages. Such an innovation may open a wide 
field to frauds and perjuries. To such a statute there- 
fore, I feel bound to give not a liberal, but a strict con- 
struction, and to allow it no greater latitude than the Le- 
gislature obviously intended. To extend its operation 
by a liberal construction, must obviously lay a snare for 
the consciences of the parties, both plaintiffs and de- 
fendants. ‘ 

The expression in the statute, that the party “ from 
whom such higher rate of interest is, or shall be taken, 
shall be a good and sufficient withess to give evidence of 
such offence,” I think clearly means, that he shall be com- 
petent only when the higher rate of interest has been ac- 
tually received by the lender, and not where it has only 
been contracted for ; and even if the terms bé of doubt- 
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ful import, the statute should tot be liberally expounded, JULY 1827. 
in order to permit a party to testify on his own behalf. “~~ 
Here the defendants did not offer to prove that the usu- *"**™* Peve® 
rious interest had been taken from or paid by them; and = B® 

for this reason, I think that their testimony was properly 

rejected. 

But let us suppose that the statute made the defen- 
dants competent to testify on their own behalf, not only 
as to usurious interest taken, but as to such interest 
merely contracted for; it will be recollected that the sta- 
tute authorizes the defendants to testify only to such 
facts as constitute usury. In this case, the plaintiff on 
oath, virtually denied all such facts. 

Powell offered to swear that he was security to the 
note. Faris offered to swear that he applied to the plain- 
tiff for the loan of $400, and that the pla:ntiff told him 
that he must get a note made for $500, and that the note 
in question was accordingly made by Faris and Powell, 
and endorsed to the plaintiff by Johnson, and $400 paid 
by plaintiff for it. ‘These facts if true, would constitute 
usury. But all of them [| think were denied by. the 
plaintiff’s affidavit, in which he says that Faris app rlied 
to him to know what he would give for a note of $500 
on Powell; that he replied $400. I deem it unnecéssary 
to notice the other matters which the defendants offered 
to prove by their own oaths, and which the plaintiff de- 
nied. 

But it is said, if the note was made for the purpose of 
raising money ata discount greater than the legal rate of 
interest, although King was ignorant of this, the note 
was usurious in its origin ; because Powell became secu- 
rity, and Johnson endorsed without consideration, and 
merely for the accommodation of Faris. If this doctrine 
be correct, every note made for the purpose of obtaining 
money from a Bank, and there discounted at a k gal or 
egal rate of interest, is usurious in its inception, and 
therefore void. The mere act of making a note in order 
to raise money, and getting one friend to sign as security, 
and another to endorse, has no sa\ our of usury; and sell- 
ing it afterwards at a discount, to one who had no know- 
ledge of these circumstances, cannot convert into usury, 
that which was before innocent. I cannot but consider 
every argument which has been used on this heaa, in 
support of, the judgement of the majority of the Court, 
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JULY 182% as sophistical, and that the’ authorities have been misap- 
<—~-~ plied. To me the case appears to be a very plain one, 
Bap ent Powell THe defendants offered to swear that the note is usurious. 
King. The plai- tiff on oath denied this. Then, according to 
the statue, the testimony which the defendants offered to 
ive on their own behalf, should not have heen admitted. 
In my opinion the judgement should be affirmed. 
Jupce GAYLE not sitting 
Judgement reversed and cause remanded. 





Comecys and Prrsuouse v. Cox and Harris. 


The principal in a bond for writ of error, without the assent of his 
securities, agrees with the adverse party, tha’ the judgement shall 
be affirmed; that he will deliver endorsed bills for the amount, 
peyable by instalments, and that no execution shal! be levied, but 
in the event of nonpaym: nt of the bills. The securities are dis- 
charged. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


Comecys and Persnouse at September term, 1821, 
of Madison Circuit Court, recovered a judgement against 
' @ Garner. He took a writ of error on the 25th January, 

©1823, and gave the present defendants as his securities 

# “in the bond for the writ of error, and the judgement was 
affirmed at the June term, 1823, of this Court. Toa scire 

facias on this bond, they pleaded in bar, that after they 

had become securities, and without their knowledge or 
consent, the plaintiffs and Garner on the 30th of May, 

1823, agreed that the judgement should be affirmed by 

the Supreme Court; thit by the 10th of August ensuing, 

he should draw and deliver to the agent of the plaintiffs, 

bills endorsed: by Cox and Harris; and payable in the 

years 1825 and 1826, for the amount of the judgement, 
Pe and that no execution should be levied on Garner’s pro- 
perty, nor process issue against Cox and Harris, but in 

the event of the non payment of the bills,’ To this plea, 

the plaintiffs demurred. The Circuit Court gave judge- 

ment for the defendants, and the plaintiffs thereon prose- 

cute this writ of error. 
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We are of opinion that the plaintiffs by postponing the JULY 1s. 


levy of execution till the 10th of August, a day beyond the 
time at which, by the course of proceedings of the Court, 


aot. 


= Perseus be 


the execution could have been issued and levicd, sus- cox and Harris. 


pended their remedy against Garner, and thereby de- 
stroyed the liability of his securities. During this time 
of suspension, he may have become insolvent, or may 
have placed his property out of the reach of the law. 
Any new'contract between the principal debtor and the 
cred tor, extending the time of payment or suspending 
the remedy, without the knowledge and consent of the 
security, operates as a legal discharge of the security. 

It is not necessary in this case to decide whether the 
agreement, that the judgement should be affirmed, de- 
stroved the liability of the securities. We are strongly 
inclined to think that it did not. 

It has been suggested that the judgement here ought 
not finally to*determine the cause, but that it should be 
remanded to the Circuit Court. We can see no object 
in remanding, unless it be to give the plaintiffs an oppor- 
tunity of replying to the pleainbar. To effect this, they 
should have asked leave in the Court below when. the 
judgement was given on the demurrer. In neglecting to 
do so, they have waived the right, and it would be singu- 
lar if we were to affirm the judgement, and remand the 


cause for this purpose. It is the unanimous opinion of 


the Court that the judgement be affirmed. 
The Cuter Justice not sitting. 





W. Jounson v. A. and J. E. Hucues. 


Action for the forfeiture, for failing to keep a cotton gin enclosed, is 
barred, if not instituted within the vear. 


A WARRANT was issued on the 6th day of June, 1826, 
by a justice of the peace of Shelby county, at the suit of 
William Johnson against Abner and John E. Hughes, to 
recover a forfeiture of $20, which they were charged with 
having incurred, by failing to keep their cotton gin suffi- 
ciently enclosed. On the 19th dav of November, 1824, 
the justice gave judgement against the deiendants, and 





baad 


24 & CASES DETERMINED IN THE 


JULY 1827. they appealed to the Circuit Court; the Circuit Court 
— “™ adjudged that the action was barred by the statute of 


Johnson e “2 A » ° 
¥. limitations. Johnson here assigned this matter as error, 


Marois, for plaintiff. 

Th. action was instituted under authority of our sta- 
tute of 1810, which imposega forfeiture of $20 on a gin- 
holder, for every day he shall neglect or fail to comply 

a Laws Ala. 104. with the requisitions of ‘the statute. “ The Cireuit Court 
adjudged that the action was barred by the forty-ninth 

8 Laws Ala. 215. section of the act of 1807. ° The title and whole body of 
this last mentioned statute, shew that crimes and misde- 
meanors were the subjects in the contemplation of the 
Legislature throughout its enactment. The forty-ninth sec. 
tion prescribes limitations to prosecutions by the govern- 
ment, not to actions by the citizen ; “nor shall any per- 
son be prosecute? for any fine or forfeiture incurred under 
a penal statute, unless the prasecution for the same shall 
be instituted within twelve months,” &c. “Twice in the 
sentence, the idea of prosecution is presented ; the term is 
technical. From the whole matter of the statute, it is to 
be inferred that the framers of the law here used it in its 
technical’ sense. But this was not a prosecution against 
a public offender, but an action at the suit of * the party 
injured.” ‘The fine or forfeiture referred to in the act of 
1807, is for the punishment of the offender for the sake 
of public example. It is to be paid into the public cof- 
fers; the governmetit may release it; the proper officers 
of the government’may abandon the prosecution after it 
has been instituted. But the right to the sum forfeited 
under the act of 1810, vests in the party jnjured ; it is to 
be applied to his own use; the government cannot relcdse 
it; it is to be sued for and recovered by him, and not to 
be inflicted on conviction or prosecution; it is stated 
damages allowed to him by law, as some compensation 
for the risk to which his property is exposed by the de- 
linquency which the statute forbids. It is true, the sta- 
tute authorizes him to recover special damages also. But 
instances might readily be cited, in which both these 
remedies are given or reserved by statute. But the sta- 
tute of 1810, created the right of action in cases of this 
so't. How could the Legislature of 1807 foresee and 
limit such right of,action? He cited 3 Term R. 154, 
155, note a. & L. Ray. 172. 1 Tennessee R. 71. H. Bla. 
10, 13. 
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' W. K. Bay or, for defendants. JULY 1827, 
- ‘ wr J 
The statute of 1810 saves the right of action for spe- johnson 


cial damages. This proceeding was to recover a for-  suties. 

feiture, charged to have been incurred under a penal 

statute. But the term prosecution in the forty-ninth sec- 

tion of the act of 1807, applies to actions for the recovery 

of the penalty as well as to indictments, &c. And this sta- 

tute of limitations applies to ‘penalties or forfeitures cre- @ 2 Cranch 387 

ated after as well as before its enactment. ° _—_ 
Statutes of limitation surely should not be so, strictly 

construed by the word and letter, as to defeat their objects 

and leave the citizens liable to many of the vexations from 

which the statute was designed to protect them. If the 

statute of 1807 does not limit such actions as this, I know 

of no statute which does; and every gin holder in the 

State who may have failed, ever since the act of 1810 

was in force, to comply with its requisitions, though 

there has been no complaint during all this time, may be 

ruined by some speculator in litigation; for the penalty 

of $20 for each days delinquency may yet be recovered 

of him. But I will not attempt to acd to the reasoning of 

Chief Justice Marshall in the case I have cited. It is 

conclusive on this case. 





JUDGE CRENSHAW delivered the opinion of the 


Court. 


Iw the construction of a statute limiting the time for 
instituting a prosecution for a fine or forfeiture, the words 
prosecution or prosecuted, will apply to any proceeding 
for the recovery of the fine or forfeiture, to an action of 
debt as well as to a prosecution by indictment. 
The forty-ninth section of the statute of 1807, is ge- 
neral and prospective in its operation, and applies not only 
to penalties and forfeitures to be incurred under laws 
then in being, but also to forfeitures arising under laws 
thereafter to be passed. In the present case, the reason 
for this construction is stronger, because the action for 
special damages is expressly reserved by the statute of 
1810.° We are of opinion that the action for the forfei- 6 2 craneh 340, 
ture was barred by the lapse of twelve months after it had }"ys aula 
been incurred and before the institution of the action. , 
Judgement affirmed. 
Fhe Crier Justice not sitting. 
34. 
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* CASES DETERMINED IN THE 


Ronen and others v. Rozanp. 


JUDGE CRENSHAW delivered the opinion of the 
Court. 


On the matters assigned as errors in this case, the ma- 
jority of the Court are of opinion that, on the appeal from 
the justice’s judgement, the signing, Ac. of the appeal 
bond. was sufficient, although it was not signed by the de- 
fendants. But the action veing for more than $20, and 
no statement or declaration having been filed, it is the 
unanimous opinion of the Court that on this assignment, 
the judgement must be reversed and the cause be re- 
manded. 


Nots- See Gayle vs. Turner; M‘Alpin, et al, vs. Pool, Minor’s Ala. 
R. 204, 316. 





Mayserry and others v. Tur STare. 


A motion in the name of the State as plaintiff, will not lie against a 
tax collector, for failing to pay over the county tax. 


» On notice ‘And motion by the county treasurer, the 
County Court of Bibb rendered a judgement in favor of 
the State of Alabama, for the use of Bibb county, against 


_ George Mayberry, ‘tax collector for the county, for the 


year 1824, and his Securities in his bond of office, for 
$449 81, the amount of the county tax for that year, 
and $67 47, fifteen per cent damages thereon. ‘They pro- 
secuted a writ of error to this Court. 


JUDGE GAYLE delivered the opinion of the Court. 


Tue question presented for our decision is, did the 
law authorize the motion and judgement in the name of 
the State as plaintiff? The bond was made payable to 
Israel Pickens, Governor, &c. and his successors in office. 
The counsel on behalf of the county contends, that by 
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reference to the statutes on this subject, it will appear 
that such proceeding against a tax collect»r must be in 
the name of the State. We have examined the statutes ; 
they no where direct who shall be plaintiff on the record. 
The proceedings should have been in the name of the 
obligee or his successor, the party having the legal in- 
terest in the bond. , Judgement reversed. 

Sutiivan and THorincTon, for plaintiffs. 

‘Crarke, for defendant in error. 


Notre. See Law: Ala. 769, 772, &c. Armstrong, et al, vy. State, 
Minor’s Ala, Rep. 160, 
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JULY 1827, 
— ~~ 
Maycrry et al 
¥ 


The State, 





